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Kantian political philosophers and their critics tend to accept an ambitious construal of Kant’s 
contribution to political thought, according to which his framework aims to answer all the main 
questions of political philosophy, including those about economic justice that animate the 
post-Rawlsian literature. I argue that this is a mistake. Throughout the Doctrine of Right, Kant’s 
focus is on a specific subset of political questions about what grounds the state’s exclusive right 
to make and enforce laws—questions that fall under the heading of legitimacy. Questions of 
substantive justice (concerning what the state should ideally do, how it should administer the 
economy, and so on) occupy at most a peripheral place in his thinking. Kant’s freedom-based 
outlook has strengths and limitations that align with this focus: it has much to contribute on 
questions of legitimacy, but it provides limited guidance when it comes to tackling issues of 
substantive justice. In keeping with this diagnosis, I defend a modest construal of the Kantian 
position, one that takes Kant’s argument for the state seriously while recognizing the need to ap-
peal to considerations that go beyond his framework in determining what constitutes an ideally 
just state. Thus understood, I contend, not only does the Kantian framework turn out to be more 
plausible than has generally been assumed, but it also has the potential to make an important 
contribution to contemporary theorizing.

I. Introduction

What do contemporary political philosophers stand to learn from Kant’s 
Doctrine of Right? For a long time, the answer to that question was thought 
to be very little. Everyone knew that some of our most influential political 
thinkers—including John Rawls, Ronald Dworkin, and Thomas Nagel—were 
Kantians, broadly speaking. But their theories owed more to the Groundwork 
than to Kant’s properly political writings. They were uneasy about aggrega-
tion, they took rights seriously, they viewed autonomy as paramount. But the 
ideas on which the main argument of the Doctrine of Right turns—the fun-
damental justificatory role of external freedom, say, or the provisional status 
of rights in the state of nature—were conspicuously absent from their works.
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A different outlook emerged over the past two decades. Philosophers 
began exploring the details of Kant’s political writings and asking what les-
sons these might hold. They mined the texts for insights on topics ranging 
from territorial rights and colonialism to poverty, sexual orientation, and 
abortion.1 Some even suggested that a complete political philosophy based 
entirely on the demands of freedom could be unearthed from the Doctrine 
of Right—one that, suitably worked out, could rival our most sophisticated 
contemporary theories. What had long been dismissed as the work of a great 
mind in decline appeared poised to shake political philosophy out of its 
post-Rawlsian torpor. For a moment, it looked like the answer to our open-
ing question might turn out to be everything.

The high-water mark of this reassessment of Kant’s contribution to po-
litical philosophy was Arthur Ripstein’s Force and Freedom.2 More than any 
other work, it succeeded in providing an interpretation of Kant’s starting 
point, the innate right to freedom, that many found intuitively compelling. 
It presented powerful reconstructions of Kant’s key arguments—concerning 
the necessity of property and contract rights, for instance, and the require-
ment to enter the civil condition. And it conveyed a sense of how a whole 
theory of justice might follow from Kant’s sparse premises, accounting for 
the state’s duty to support the poor, say, or for the demands of equality of 
opportunity. There was even the hint that Kantian principles should displace 
the “more robust ideas of material equality”3 embraced by many contem-
porary thinkers. After a good dose of Ripstein’s arguments, you might be 
tempted to think not only that some conclusions about distributive justice 
follow from Kant’s premises, but that all principles of justice should be de-
rived in this way. Kantian political philosophy seemed as bold and ambitious 
a research program as political philosophy had seen in a generation.

1. See for instance Katrin Flikschuh and Lea Ypi, eds., Kant and Colonialism: Histori-
cal and Critical Perspectives (Oxford University Press, 2014), https://doi.org/10.1093/acpro
f:oso/9780199669622.001.0001; Rafeeq Hasan, “Freedom and Poverty in the Kantian State,” 
European Journal of Philosophy 26, no. 3 (2018): 911–31, https://doi.org/10.1111/ejop.12331; Sarah 
Holtman, Kant on Civil Society and Welfare (Cambridge University Press, 2018), https://doi.
org/10.1017/9781108529747; Anna Stilz, “Why Do States Have Territorial Rights?,” International 
Theory 1, no. 2 (2009): 185–213, https://doi.org/10.1017/S1752971909000104; Anna Stilz, “Nations, 
States, and Territory,” Ethics 121, no. 3 (2011): 572–601, https://doi.org/10.1086/658937; Helga 
Varden, Sex, Love, and Gender: A Kantian Theory (Oxford University Press, 2020), https://doi.
org/10.1093/oso/9780198812838.001.0001; Ernest J. Weinrib, “Poverty and Property in Kant’s 
System of Rights,” in Corrective Justice (Oxford University Press, 2012), 263–96, https://doi.
org/10.1093/acprof:oso/9780199660643.003.0009; Lea Ypi, “What’s Wrong with Colonialism,” 
Philosophy & Public Affairs 41, no. 2 (2013): 158–91, https://doi.org/10.1111/papa.12014.

2. Arthur Ripstein, Force and Freedom: Kant’s Legal and Political Philosophy (Harvard 
University Press, 2009), https://doi.org/10.4159/9780674054516.

3. Ripstein, Force and Freedom, 267.

https://doi.org/10.1093/acprof:oso/9780199669622.001.0001
https://doi.org/10.1093/acprof:oso/9780199669622.001.0001
https://doi.org/10.1111/ejop.12331
https://doi.org/10.1017/9781108529747
https://doi.org/10.1017/9781108529747
https://doi.org/10.1017/S1752971909000104
https://doi.org/10.1086/658937
https://doi.org/10.1093/oso/9780198812838.001.0001
https://doi.org/10.1093/oso/9780198812838.001.0001
https://doi.org/10.1093/acprof:oso/9780199660643.003.0009
https://doi.org/10.1093/acprof:oso/9780199660643.003.0009
https://doi.org/10.1111/papa.12014
https://doi.org/10.4159/9780674054516
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Yet many remained skeptical. Could all matters of justice really be decided 
in terms of the demands of freedom? Must values such as welfare, equality, 
and fairness be set aside except insofar as they are part of the ideal of univer-
sal freedom? And could such an austere approach yield conclusions that lib-
eral egalitarians would find palatable? No doubt some minimal conception 
of distributive justice can be derived from Kant’s premises, but won’t it be 
too minimal? For all the initial excitement, isn’t the Kantian framework too 
conservative to be taken seriously?4

In what follows, I argue that the standoff between Kantian political phi-
losophers and their critics rests on a mistaken understanding of Kant’s con-
tribution to political thought. Both sides accept what I’ll call an ambitious 
construal of this contribution, according to which Kant’s framework aims to 
answer all the main questions of political philosophy—including, crucially, 
the various questions about economic justice that animate the post-Rawl-
sian literature. I believe that this is a mistake. Throughout the Doctrine of 
Right, Kant’s focus is on a specific subset of political questions about what 
grounds the state’s exclusive right to make and enforce laws—questions 
that fall under the broad heading of legitimacy.5 Questions of substantive 
justice—concerning what the state should ideally do, how it should adminis-
ter the economy, and so on—occupy at most a peripheral place in his think-

4. See notably Victor Tadros, “Independence Without Interests?,” Oxford Journal of Legal 
Studies (2010): 1–21, https://doi.org/10.1093/ojls/gqq033; Andrea Sangiovanni, “Can the Innate 
Right to Freedom Alone Ground a System of Public and Private Rights?,” European Journal of 
Philosophy 20, no. 3 (2012): 460–69, https://doi.org/10.1111/j.1468-0378.2012.00555.x.

5. I do not assume in this context that legitimacy entails, as a conceptual matter, a correlative 
duty to obey the law (although there are substantive connections between the two ideas). For 
a view of legitimacy as essentially correlated with a duty to obey the law, see A. John Simmons, 
“Justification and Legitimacy,” in Justification and Legitimacy: Essays on Rights and Obligations 
(Cambridge University Press, 2001), 129, https://doi.org/10.1017/cbo9780511625152.008. For un-
derstandings of legitimacy closer to the one I adopt here, see Allen Buchanan, “Political Legit-
imacy and Democracy,”  Ethics 112, no. 4 (2002): 689–90, https://doi.org/10.1086/340313; David 
Estlund, Democratic Authority: A Philosophical Framework (Princeton University Press, 2008), 
41, https://doi.org/10.2307/j.ctt7t8jx; Arthur Isak Applbaum, “Legitimacy without the Duty to 
Obey,” chap. 2 in Legitimacy: The Right to Rule in a Wanton World (Harvard University Press, 
2019), https://doi.org/10.4159/9780674241923; Anna Stilz, “Legitimacy and Self-Determina-
tion,” in Jack Knight and Melissa Schwartzberg (eds), Political Legitimacy, Nomos LXI (2019): 
12, https://doi.org/10.18574/nyu/9781479888696.003.0002. The Nomos volume gives a good sense 
of the widespread disagreement in the contemporary literature about how legitimacy should 
be understood. For present purposes, I mostly rely on the distinction we intuitively recognize 
between questions about who should decide, and questions about what would be a good de-
cision (the former falling under legitimacy, the latter under substantive justice). This should be 
relatively uncontentious. I am grateful to an anonymous reviewer for pressing me to be more 
explicit on this point.

https://doi.org/10.1093/ojls/gqq033
https://doi.org/10.1111/j.1468-0378.2012.00555.x
https://doi.org/10.1017/cbo9780511625152.008
https://doi.org/10.1086/340313
https://doi.org/10.2307/j.ctt7t8jx
https://doi.org/10.4159/9780674241923
https://doi.org/10.18574/nyu/9781479888696.003.0002
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ing. Kant’s freedom-based outlook has strengths and limitations that align 
with this focus: it has much to contribute on questions of legitimacy, but it 
provides limited guidance when it comes to tackling issues of substantive 
justice. In keeping with this diagnosis, I want to defend a modest construal of 
the Kantian position, one that takes Kant’s argument for the state seriously 
while recognizing the need to appeal to considerations that go beyond his 
framework in determining what constitutes an ideally just state.6 In short, 
the Kantian view should form an important part of our overall political the-
ory, but it cannot answer all our questions on its own.

I begin in Section II by introducing the ambitious construal of the Kantian 
position that Ripstein and others have defended, and I rehearse some 
grounds for doubting its viability. I then present the case for a more mod-
est construal. In Sections III and IV, I articulate what I take to constitute the 
heart of Kant’s political thought: the argument that enforcing rights consis-
tently with everyone’s right to freedom is possible only in a civil condition—
that is, only when a state is in place. The argument turns on the idea that at-
tempts to enforce rights in the state of nature give rise to what we might call a 
wrong kind of agent problem, because no agent in the state of nature has the 
agential structure required to enforce rights in a way that addresses every-
one’s potential objections. Only by putting in place an agent whose structure 
is tailored to address these objections is it possible for rights enforcement 
to be compatible with the demands of freedom—and putting in place such 
an agent just amounts to establishing a state. With this argument in hand, I 
then ask, in Sections V and VI, whether Kant’s conception of the enforcement 
problem and of its solution commits us to a specific theory of substantive 
justice. I argue that it does not: Kant’s framework is more open-ended than 
has commonly been assumed. The different theories of justice developed 
by contemporary philosophers are therefore not necessarily in competition 
with Kant’s outlook; on the modest construal I advocate, they may instead 
turn out to be possible complements to it.

6. I briefly gesture at this possibility in Louis‐Philippe Hodgson, “Kant on the Right to 
Freedom: A Defense,” Ethics 120, no. 4 (2010): 804-05n33, https://doi.org/10.1086/653687. In the 
same spirit, Kyla Ebels-Duggan stresses the importance of distinguishing between minimally 
legitimate and ideally just states in interpreting Kant’s political philosophy, and worries that 
Ripstein is insufficiently precise on this point in Force and Freedom. See Kyla Ebels-Duggan, 
“Force and Freedom: Kant’s Legal and Political Philosophy (Review),” Canadian Journal of 
Philosophy 41, no. 4 (2011): 559–60, https://doi.org/10.1353/cjp.2011.0044.

https://doi.org/10.1086/653687
https://doi.org/10.1353/cjp.2011.0044
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II. The Ambitious Construal

The reasoning that motivates the ambitious construal of Kant’s political 
philosophy is straightforward. It starts with the idea on which the whole 
Doctrine of Right rests: that the only right human beings have innately, solely 
by virtue of their rational nature, is the right to freedom—that is, the right to 

“independence from being constrained by another’s choice . . . insofar as it 
can coexist with the freedom of every other in accordance with a universal 
law.”7 Basically, each person’s external freedom—her independence from 
the choices of others—is protected so long as it remains consistent with ev-
eryone else’s.8 This has important implications for the justification of coer-
cion. Since coercion is a restriction of freedom, it can only be justified to 
prevent violations of the right to freedom: coercion must be, in Kant’s words, 
the “hindering of a hindrance to freedom.”9 Insofar as rights are coercively 
enforceable, it would appear to follow that all rights—the right to a fair trial, 
the right to vote, the right to raise one’s own children, the right to social as-
sistance, the right to equal treatment—must ultimately stem from this more 
basic right to freedom. From there, it’s a short step to the conclusion that our 
entire political outlook must be answerable to the right to freedom.

A lot turns on what answerability to the right to freedom amounts to ex-
actly. Ripstein doesn’t shy away from a strong reading of the idea. In the 
opening pages of Force and Freedom, he explicitly writes that on the Kantian 
view freedom “carries the justificatory burden of the entire argument, from 
the prohibition of personal injury, through the minutiae of property and 
contract law, on to the details of the constitutional separation of powers”10—
and on to distributive justice and criminal punishment, based on what he 
argues later in the book. This is very much the thought fueling the ambitious 
construal: freedom is to do all the justificatory work for political philosophy, 
determining not only what counts as a minimally legitimate state but also 

7. Immanuel Kant, Metaphysical First Principles of the Doctrine of Right, part 1 of The Meta-
physics of Morals, in Practical Philosophy, ed. and trans. Mary J. Gregor (Cambridge University 
Press, 1996), 6:237, https://doi.org/10.1017/cbo9780511813306. A more detailed discussion of the 
right to freedom can be found in Hodgson, “Kant on the Right to Freedom”; see also Ripstein, 
Force and Freedom, chap. 2.

8. External freedom, or freedom as independence from others’ choices, stands in contrast to 
internal freedom, which is the conception of freedom as autonomy familiar from Kant’s moral 
philosophy. When I speak simply of freedom in the present discussion, it is always to refer to 
external freedom, since that is the idea that is primarily relevant to Kant’s political philosophy.

9. Kant, Doctrine of Right, 6:231.
10. Ripstein, Force and Freedom, 14; cf. 31. See also the Appendix, where Ripstein argues that 

“the Universal Principle of Right is the unique moral principle for rational beings who occupy 
space” (Ripstein, Force and Freedom, 371).

https://doi.org/10.1017/cbo9780511813306
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what counts as a fully just one. Freedom-based arguments may leave cer-
tain questions unresolved, of course; as we will see, Ripstein stresses that 
there remains considerable room for democratic decision-making and for 
the exercise of judgment by state officials. But the key idea still stands: any 
conclusion about what the state must do—about what is beyond the discre-
tion that can rightfully be exercised by officials and the electorate—has to be 
grounded in the demands of freedom.

This looks like a recipe for a highly revisionist outlook. Yet proponents of 
the ambitious construal tend to be remarkably confident that their conclu-
sions will remain within the mainstream of contemporary political thought. 
Ripstein is especially sanguine on this point. He admits that the requirement 
that the state’s activities be justified in terms of equal freedom places limits 
on what it may do, but he insists that the Kantian outlook “does not preclude 
most of the familiar activities of modern states.”11 On the contrary, he argues, 
it strongly supports the key tenets of liberal egalitarianism, including pov-
erty relief, universal health care, and equality of opportunity.12

One could debate whether the ambitious construal is accurate as a tex-
tual interpretation of Kant’s position, but that is not my present concern.13 
As I said at the outset, I want to ask whether contemporary political philos-
ophers should take the Kantian outlook seriously. In the remainder of this 
section, I argue that if we adopt the ambitious construal, we should answer 
this question in the negative: so interpreted, the Kantian position runs into 
too many difficulties to be a serious contender. I will explain why the modest 
construal that I favor deserves to be taken more seriously in later sections.

The ambitious construal gives rise to both substantive and methodolog-
ical worries. Critics of the Kantian outlook have mainly focused on the for-
mer, expressing deep skepticism about whether conclusions that are not im-
plausibly revisionist can be extracted from such a meager starting point as 
the right to freedom. I want to mention two specific worries arising on this 

11. Ripstein, Force and Freedom, 223; cf. 267.
12. See Ripstein, Force and Freedom, chap. 8 and 9.
13. I do have doubts about the interpretive claim, mainly because Kant’s discussion in the 

Doctrine of Right is clearly centered on the foundations of the state’s authority and the justi-
fication of basic rights, not on the substantive principles of justice that the state is required to 
implement. At the risk of being simple-minded, I also find it significant that Kant sees himself 
as putting forward a doctrine of right (Recht), not a theory of justice (Gerechtigkeit). It is often re-
marked that English stands out for its lack of an idiomatic equivalent for Recht (French has droit; 
Spanish, derecho; etc.). Whatever translation we adopt for the term, however, its scope plainly 
differs from that of “justice” as the term is commonly used by contemporary philosophers. As 
Ripstein puts it, Recht “covers both law and the more general idea of a legitimate power” (Rip-
stein, Force and Freedom, 14n25).
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front, both of which have received a characteristically vigorous articulation 
in Victor Tadros’s critical discussion of Force and Freedom.14 I will then con-
sider some noteworthy methodological concerns.

A first substantive worry concerns the level of economic redistribution 
that the Kantian outlook can justify. Ripstein maintains that provision for 
the needy is required on the Kantian view, because the poor would other-
wise be left to depend on charitable donations for their survival, in viola-
tion of the Kantian ideal of independence. More specifically, he argues that a 
state failing to provide assistance for the poor can’t be the object of a united 
will, since it leaves them “completely subject to the choice of those in more 
fortunate circumstances.”15 He even compares a beggar who relies on the 
kindness of others to meet his “most necessary natural needs” to a slave—
the paradigmatic example of a person who is wholly dependent on the will 
of another.16 This certainly identifies one important respect in which deep 
poverty is troubling. As Tadros notes, however, what the argument implies 
for less extreme cases is far from obvious. Once minimal measures of poverty 
relief are in place—once everyone’s most basic needs have been satisfied—
aren’t concerns about complete subjection to the choices of others put to 
rest? And if so, doesn’t the view fall well short of the principles of distributive 
justice that liberal egalitarians typically advocate?

A similar worry arises about publicly funded health care.17 The ideal of 
freedom as independence plausibly demands some minimal provision of 
health care. If you fall seriously ill, you may become unable to provide for 
yourself. And if your very life depends on obtaining care you can’t afford, you 
will become dependent on the goodwill of the more fortunate. Ripstein con-
cludes somewhat hastily that “a state can act proactively to provide publicly 
funded universal health care.”18 But here too, as Tadros stresses, there are 
questions about how far the argument can take us. Can it justify anything 
like the extensive universal health insurance coverage that liberals generally 
favor (and that actually exists in many countries)? Why not restrict coverage 
to major illness if the goal is just to prevent complete dependence on others? 
Once again, if we stick to the logic of the Kantian framework, we risk ending 
up with uncomfortably minimal conclusions.

14. See Tadros, “Independence Without Interests?,” esp. 10–14.
15. Ripstein, Force and Freedom, 274.
16. See Ripstein, Force and Freedom, 281–82. (The phrase “most necessary natural needs” is 

from the Doctrine of Right, 6:326.)
17. See Tadros, “Independence Without Interests?,” 13.
18. Ripstein Force and Freedom, 285.



Free & Equal196

Proponents of the ambitious construal might retort that Kant’s theoreti-
cal framework was never intended to be answerable to the sort of common-
sense claims that Tadros invokes.19 But this seems forced. The concerns that 
Tadros raises rest on claims that very few would reject. Besides, if the Kantian 
framework doesn’t support decently robust conclusions about distributive 
justice, then it can hardly provide a compelling alternative to theories such 
as Rawls’s or Dworkin’s—which is what’s at stake here. And note that it won’t 
do to insist that the Kantian ideal leaves room for ample discretion regarding 
its precise realization (a theme running throughout Force and Freedom to 
which I return below). It’s true that, as Ripstein emphasizes, state officials 
(or the electorate) may decide that an extensive universal health insurance 
scheme should be implemented because this is the most reliable way to en-
sure that all citizens retain their independence.20 Yet that doesn’t dispel the 
central worry. On this interpretation of the Kantian position, the demands 
of justice still run out implausibly quickly; it’s just that those in charge may 
elect to be more generous than justice requires.

The substantive worries are quite serious, then. The methodological con-
cerns I now want to raise have received less attention, but if anything they 
strike me as cutting deeper still. They pertain to the two fundamental ideas 
that Kantians tend to invoke to extract conclusions about distributive justice 
from the ideal of freedom as independence: that of a united (or general, or 
omnilateral) will, and that of the original contract.21 These are highly ab-
stract ideas; Kant is not particularly explicit about the relation between them, 
but it is natural to interpret the first as referring to the minimal conditions 
for the existence of a civil condition, and the second as representing the ideal 
toward which a civil condition should be steered.22 The picture is then the 

19. Ripstein thus stresses that “Kant approaches the question of the legitimate use of force 
through a sequence of arguments, rather than by attempting to reconcile each stage of the ar-
gument with the considered judgments of his readers,” and that “[n]ot all of Kant’s conclusions 
will accord with the judgments of contemporary readers” (Ripstein, Force and Freedom, 6). At 
the same time, much of his book reads like an attempt to show that Kant’s starting point doesn’t 
lead to unacceptably revisionist conclusions. I agree with him that the Kantian framework does 
not aim to systematize intuitions in the way characteristic of some schools of contemporary 
philosophy, but I still think it has to count as a serious strike against the view if it clashes with 
some of our most deeply held convictions about fundamental matters of justice. I make a simi-
lar point in Hodgson, “Kant on the Right to Freedom,” 817–19.

20. See Ripstein, Force and Freedom, 284–86.
21. See Kant, Doctrine of Right, 6:263 and 313–15.
22. Although Kant does not use the terminology in this context, the thought is sometimes 

articulated by saying that the general will is the constitutive principle of the civil condition, while 
the original contract is its regulative principle. On this contrast, see Jacob Weinrib, Dimensions 
of Dignity: The Theory and Practice of Modern Constitutional Law (Cambridge University Press, 
2016), 57–65, https://doi.org/10.1017/cbo9781316026663.

https://doi.org/10.1017/cbo9781316026663
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following: you and I are in a civil condition only if we are ruled by an agent 
whose decisions represent neither my nor your particular will, but rather our 
united will. And if we are in a civil condition, then we—citizens, representa-
tives, and state officials in general—have a duty to improve it by bringing it 
more in line with the idea of the original contract.

Based on this characterization of the two ideas, you would expect ambi-
tious Kantians to rely heavily on the idea of the original contract: if anything 
will deliver full-blown principles of justice, it should be the ideal in light of 
which the civil condition must perfect itself. Strikingly, however, it is much 
easier to find arguments proceeding in terms of what could be the object 
of a united will. Take Ripstein’s argument for the duty to support the poor. 
He writes that the absence of appropriate welfare measures is incompatible 
with the idea of the original contract, but he goes on to specify that this is so 
because this lack of protection for the poor couldn’t be the object of a united 
will.23 The argument is certainly valid: insofar as the idea of the original con-
tract isn’t separate from that of a united will but rather something like its 
most fully realized version, showing that a measure can’t be the object of a 
united will plainly suffices to establish its incompatibility with the idea of 
the original contract.24 But since the latter is the more demanding ideal, you 
would expect more ambitious conclusions to be derived directly from that 
idea, not from claims about what is incompatible with the comparatively 
minimal idea of a united will.

This leads to a deeper worry. It’s not just that, because the idea of the origi-
nal contract is elusive, ambitious Kantians appeal to the wrong idea for their 
purposes. At a more basic level, we should question our ability to derive 
determinate conclusions from either fundamental idea: for all their pedi-
gree, they are both highly imprecise—and very far from the level of detail at 
which contemporary theories of distributive justice aim to operate. A quick 
comparison with Rawls’s framework should make this evident. The two fun-
damental Kantian ideas are reminiscent of Rawls’s original position, which 
also conveys an ideal of hypothetical agreement. But remember how Rawls 
characterizes his choice situation: he tells us what information the parties 
in the original position have access to; he provides a conception of the con-
siderations in terms of which they are to decide; and he specifies what forms 
of reasoning they may use.25 There is simply no comparable structure to the 

23. See Ripstein, Force and Freedom, 272–84.
24. See Ripstein, Force and Freedom, 198–204.
25. See John Rawls, A Theory of Justice, revised ed. (Harvard University Press, 1999), https://

doi.org/10.4159/9780674042582. See in particular §24 (“The Veil of Ignorance”), §15 (“Primary 
Social Goods as the Basis of Expectations”), and §25 (“The Rationality of the Parties”).

https://doi.org/10.4159/9780674042582
https://doi.org/10.4159/9780674042582
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idea of forming a united will, or of being party to the original contract.26 This 
should make us doubtful of attempts to derive conclusions about distribu-
tive justice from these ideas: their imprecision makes it too easy to invoke 
them in support of whatever conclusions we are inclined to endorse. In a 
context where issues of distributive justice are the subject of deep contro-
versy—as they are in contemporary democratic societies—the fundamental 
Kantian ideas simply cannot provide the kind of guidance we need.27

The worry may seem at risk of overshooting. If the fundamental ideas on 
which Kant relies are imprecise, doesn’t that undermine not just the ambi-
tious construal but the whole outlook? Not necessarily. For reasons I outline 
below (in Section IV), I believe that Kant’s approach remains well suited to 
addressing the questions for which it was intended: questions about state 
legitimacy and about the justification of basic rights (to property or con-
tract, say). It is therefore important to establish whether we can accept this 
core theory without committing ourselves to the ambitious construal—that 
is, whether it’s possible for Kant’s theory to form just one part of our politi-
cal philosophy, requiring supplementation when questions outside its main 
purview come into play.

To make progress on this front, we need a more detailed articulation of 
the core Kantian theory. This requires unpacking the central argument of the 
Doctrine of Right, a task to which I devote the next two sections. That will 
set the stage for the claim I want to defend in the remainder of the paper, 
namely, that Kant’s position allows for more flexibility in our approach to 
questions of distributive justice than has generally been allowed.

III. Kant’s Main Argument, I: The Enforcement Problem

I take the heart of Kant’s political philosophy to be his diagnosis of a problem 
that arises when individuals claim rights against one another in the state of 
nature, along with his articulation of the shape that a solution to that prob-
lem must take. The general thought is clear enough: Kant holds that what 
he calls “acquired rights” (including property rights and contract rights) are 

26. To be fair, Ripstein brings other notions into play that seem intended to give the two fun-
damental ideas a more definite content. To determine whether a certain measure could be the 
object of an omnilateral will, or whether it is compatible with the idea of the original contract, 
he sometimes asks whether the measure is consistent with the right to freedom or with the duty 
of rightful honor (see Ripstein, Force and Freedom, 203, 208, and 282). He also invokes the idea 
that a law must come from the people and stresses the distinct character of public right (see 
203 and 245–46). The problem is that all these other ideas also stand in need of precisification.

27. See Rawls, A Theory of Justice, §1 (“The Role of Justice”).
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“provisional” in the state of nature, and that the state is needed to make these 
rights “conclusive.”28 Since he thinks that individuals living together under-
mine each other’s freedom unless they have conclusive rights against one 
another, it follows that the state is required for freedom.

There are two crucial ideas here: first, that rights are necessarily provisional 
in the state of nature; second, that conclusive rights, which only the state can 
provide, are required for freedom. For present purposes, I propose that we 
simply grant the connection that Kant draws between conclusive rights and 
freedom, since the details of the argument for that thesis do not bear on our 
question.29 By contrast, a lot turns on how exactly we understand the idea 
that rights are provisional in the state of nature. Let me say more about how 
I interpret this aspect of Kant’s position.30

Why are acquired rights merely provisional in the state of nature? My view 
is that the fundamental problem concerns the enforcement of rights, which 
is necessarily defective outside the civil condition. In the state of nature, I 
can use force to back what I take to be my rights, but I can’t do this in a man-
ner that is compatible with everyone’s right to freedom, and hence rightful 

28. See Kant, Doctrine of Right, 6:256–57 and 312. Kant adds a third category of acquired right: 
status right, “a right to a person akin to a right to a thing” (6:259–60), which he sees as applying 
to relations between spouses (6:279), master and servant (6:283), and—more plausibly—parent 
and child (6:282). We can leave this troublesome category aside.

Difficult questions arise about whether the right to one’s body is also provisional in the 
state of nature. Kant himself restricts his claim to acquired rights. I follow him on this count 
here because my goal is to outline what I take to be the essential core of his position. For a 
forceful case that the main problems arising for acquired rights also arise for the right to one’s 
body, see Japa Pallikkathayil, “Persons and Bodies,” in Sari Kisilevsky and Martin J. Stone (eds), 
Freedom and Force: Essays on Kant’s Legal Philosophy (Hart Publishing, 2017), 35–54, https://doi.
org/10.5040/9781474201889.ch-002. I am inclined to agree with Pallikkathayil: as I understand the 
central problem that arises in the state of nature, it also applies to cases involving the right to 
one’s body (see the passage preceding footnote 61 on this point). Ripstein stays closer to Kant’s 
stated position (see Ripstein, “Embodied Free Beings under Public Law: A Reply,” in Kisilevsky 
and Stone, Freedom and Force, 184–91).

29. I discuss the connection at greater length in Louis-Philippe Hodgson, “Kant on Prop-
erty Rights and the State,” Kantian Review 15, no. 1 (2010): 58–63, https://doi.org/10.1017/
S1369415400002375.

30. I won’t attempt to defend my interpretation of Kant’s argument against rival interpreta-
tions, for evident reasons of space. I discuss some of these other interpretations (including the 
one that Ripstein articulates in Force and Freedom, chap. 6) and present my reasons for prefer-
ring my own in Hodgson, “Kant on Property Rights,” esp. 63–66. To be clear, I do not claim that the 
enforcement problem I outline below is the only problem that arises for rights in the state of na-
ture (I agree with Ripstein that problems of indeterminacy also arise, for instance). But I see the 
enforcement problem as the most fundamental, since it is sufficient for Kant’s argument and in-
dependent of the other problems that may arise (see Hodgson, “Kant on Property Rights,” 65–66). 
For those who prefer Ripstein’s interpretation of the main Kantian argument, I should note that 
I don’t think that anything in it prevents the argument of Sections V and VI from going through.

https://doi.org/10.5040/9781474201889.ch-002
https://doi.org/10.5040/9781474201889.ch-002
https://doi.org/10.1017/S1369415400002375
https://doi.org/10.1017/S1369415400002375
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in Kant’s sense. It is only when we leave the state of nature and enter the civil 
condition that rights enforcement can be rightful. This gives rise to two ques-
tions: why can’t the enforcement of rights in the state of nature be rightful? 
And how does the state solve the problem?

Imagine you and I are on a desert island together. I have picked a coconut 
from a tall tree in which, let’s assume, there are many left. I place it down for a 
moment. You quickly grab it and hold on to it, refusing to give it back. I argue 
with you: “I climbed all the way up there to get this coconut! You can do the 
same if you want one!” You remain unmoved. Convinced that the coconut is 
rightfully mine, I wrestle it from you. What should we say of this attempt at 
enforcing a property right in the state of nature? Is it rightful? If not, why not?

On one highly influential conception of property rights, usually traced 
back to John Locke’s Second Treatise, my action is entirely unobjectionable. 
By picking the coconut, I have modified it in one crucial respect: I have made 
it conveniently located. In doing so, I have invested my labor in the coconut 
(or “mixed” my labor with it, as Locke sometimes puts it).31 That suffices to 
turn it into my property, so long as I don’t make you worse off by appropri-
ating this particular bit of nature—which I don’t in our example, as there are 
plenty of other coconuts to go around.32 The result is that I have a full-fledged 
property right in the coconut, a right that, like anyone else in the state of na-
ture, I have the executive authority to enforce against those threatening to 
violate it.33 On Locke’s view, it bears stressing, there is nothing problematic 
about this authority. This doesn’t mean that my having the authority is obvi-
ous (he concedes that “this will seem a very strange doctrine to some”34). But 
there is no respect in which my action is anything less than ideal.

So the picture is the following. If you and I agree about the extent of our 
respective rights, then all is well and good. If we don’t agree—if we’re unable 
to decide together, and hence one must decide for both—then the authority 
to settle the matter belongs to whichever one of us is in the right. It is entirely 
legitimate for that person to stand up for her rights; she gets deputized by 

31. See John Locke, Second Treatise, in Two Treatises of Government, ed. Peter Laslett 
(Cambridge University Press, 1967), §27, https://doi.org/10.1017/cbo9780511810268.

32. My action thus satisfies Locke’s proviso (see Locke, Second Treatise, §27).
33. This authority is quite extensive on Locke’s view. Not only may I stop you from grabbing 

my coconut (subject to the usual proportionality constraints) and wrestle it back if you succeed 
in taking it anyway; I may also punish you and seek reparations (see Locke, Second Treatise, §7). 
That there could be a right to punish in the state of nature is highly controversial, but note that 
Kant’s opposition to Locke goes deeper: he regards all forms of rights enforcement as problem-
atic in the state of nature.

34. Locke, Second Treatise, §9; cf. §13.

https://doi.org/10.1017/cbo9780511810268
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morality, so to speak.35 On this view, if I use force against you to reclaim my 
coconut, and if I do so proportionately, then everything is as it should be 
(except that you shouldn’t have taken the coconut in the first place). Cer-
tainly, you have no valid complaint against my use of force. Locke grants 
that allowing individuals to enforce their own rights involves certain risks: 
they are likely to be ignorant and biased, and accordingly to take more than 
they should, use excessive force, and so on.36 But these are merely practical 
problems. The crucial point is that when a person gets it right—when she 
enforces a right she actually has in a proportionate manner—then the fact 
that the enforcement takes place in the state of nature creates no legitimacy 
deficit whatsoever.37

There is a simple and seductive thought at work here: if I truly have a right 
to an object, and if I use force proportionately to enforce this right, then 
there is nothing to criticize about my action. This is the reasoning that an-
chors Locke’s conception of natural rights. Importantly, it does not depend 
on his specific theory of property or on the role that labor plays in making 
acquisition possible in the state of nature: the claim concerns the conditions 
under which the enforcement of rights can be fully legitimate, not the spe-
cific content of rights or how they can be acquired. It can be taken on board 
by people whose views about rights are otherwise very different from Locke’s. 
Indeed, despite Locke’s worry that this might seem “a very strange doctrine,” 
my sense is that it is accepted by most contemporary political philosophers.

This apparently innocuous aspect of the Lockean position is what Kant op-
poses at the deepest level. To begin with a very broad characterization of his 
objection, you might say that he takes the relational character of rights more 
seriously than Locke does. Of course, Locke sees rights as relational in one 
sense: ultimately, they concern how we can rightfully treat each other. But 
consider how he would justify my use of force against you in our scenario. 
Basically, he would point to my relation to a certain coconut (which I picked 
and you didn’t) and to your relation to other nearby coconuts (which are still 
there for the picking). How you and I can justifiably relate to each other is a 
function of how each of us relates to other stuff.

This gives rise to a puzzle. How do we get from claims about relations that 
obtain between each of us and external objects (about my having picked a 
coconut, and about there being plenty of coconuts to go around) to a claim 

35. To be fair to Locke, he would say that the person gets deputized by God, which is argu-
ably a more transparent thought. The phrase “deputized by morality” appeared in an earlier 
version of material that became part of Niko Kolodny’s The Pecking Order: Social Hierarchy as a 
Philosophical Problem (Harvard University Press, 2023), https://doi.org/10.2307/jj.890692.

36. See Locke, Second Treatise, §124.
37. See Locke, Second Treatise, §8.

https://doi.org/10.2307/jj.890692
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about my having the authority to use force against you, that is, to a claim 
about how I can (forcibly) relate to you? Locke seems to think that no fur-
ther argument is required: there is no gap between my having a claim to an 
object and my having the authority to use force against you. On Kant’s view, 
by contrast, there is a crucial gap. Whether I have the authority to use force 
against you doesn’t depend only on whether I have a claim to a certain object 
that you lack; it also depends on whether my having the authority to enforce 
rights against you can be justified from your point of view. To put the point 
in more contemporary terms, it depends on what objections you have to my 
using force against you, and on how I can respond to those objections. Kant’s 
view is that so long as we remain in a state of nature, you have objections 
that can’t be fully answered. Short of entering the civil condition, there is no 
closing the gap.

What objections do you have to my using force against you in our desert-is-
land scenario? What could be problematic about my using force to prevent 
you from taking what is surely my coconut? And why doesn’t it suffice to say, 
with Locke, that I don’t claim any special standing for myself, since you are 
entitled to do the same when your rights are at stake? Kant’s key thought is 
contained in a passage that strikes a somber, almost Hobbesian note:

[B]efore a public lawful condition is established individual human be-
ings, peoples, and states can never be secure against violence from one 
another, since each has its own right to do what seems right and good to 
it and not to be dependent upon another’s opinion about this.38

This is the heart of the enforcement problem. The point is not that everyone 
has a right to everything in the state of nature; not everything will seem “right 
and good” to you if you reason in good faith.39 It’s that as between you and 
any other individual in the state of nature, you are entitled to follow your own 
judgment. You don’t have to give in to what another person thinks should be 
done. And, crucially, you can reject her alleged authority to decide for both 
of you.

Consider again our desert-island scenario. Suppose you ask me, as I am 
wrestling the coconut away from you, “What gives you the right to do this? 
Why should you get to determine who will end up with the coconut?” What 
can I reply? At the very least, I owe you an answer that isn’t just a restatement 
of my reasons for thinking that the coconut is mine—an answer that goes 

38. Kant, Doctrine of Right, 6:312.
39. This marks a significant contrast with Hobbes. See Thomas Hobbes, Leviathan, ed. Edwin 

Curley (Hackett, 1994), chap. xiv, par. 4.
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beyond the reasons that didn’t convince you the first time around. Arguing 
that morality (or Locke’s theory) is on my side won’t do in this regard: I can’t 
simply presume that I am entitled to decide the matter for both of us, based 
on my judgment of what morality requires. You and I disagree about what we 
are respectively entitled to do. If I am to do right by you as a self-governing 
being, I can’t just brush that disagreement under the rug.

It may seem odd to speak specifically of doing right by you as a self-gov-
erning being, as that idea also features prominently in Locke’s outlook. In his 
influential book on Locke’s theory of rights, A. John Simmons articulates the 
conception of natural freedom that undergirds Locke’s approach precisely in 
terms of what he calls a “right of self-government.”40 But although Locke and 
Kant both start from a right of self-government, they construe it in strikingly 
different ways. On Locke’s view, as Simmons reconstructs it, we respect this 
right so long as we recognize that “[w]e all have . . . an equal right to freedom 
from harm and interference by others, provided only that our actions stay 
within the bounds of natural law.” 41 In short, you must respect my right of 
self-government so long as I act in accordance with everyone’s rights. The 
moment I exceed the bounds of natural law, however, you acquire the au-
thority to step in and stop me.

Kant favors a more robust understanding of what it means to respect a per-
son’s standing as a self-governing being—or, in Ripstein’s terms, a person’s 

“entitlement to be his or her own master.”42 Doing so requires not just taking 
seriously that, by default, a person should decide for herself, but also rec-
ognizing that she has her own point of view on questions of right. It doesn’t 
follow that she is entitled to violate other people’s rights; Locke is correct on 
that count. But she can question the authority of any other person’s judg-
ment about such matters. If I judge that you have exceeded the bounds of 
the law of nature and you disagree, you can ask why my point of view should 
prevail over yours. After all, we each have our point of view on the issue, and 
neither can persuade the other. On Kant’s view, neither of us can break this 
stalemate, because neither of us can use force in a way that addresses the ob-
jections arising from the other’s point of view. That is why our desert-island 
scenario raises a problem of legitimacy, a problem not about who should 
have the coconut—about the merits of our respective cases—but about who 
is entitled to settle our disagreement about who should have the coconut.

40. A. John Simmons, The Lockean Theory of Rights (Princeton University Press, 1992), 85, 
https://doi.org/10.2307/j.ctv173f2n3.

41. Simmons, Lockean Theory, 85; emphasis added.
42. Ripstein, Force and Freedom, 12.

https://doi.org/10.2307/j.ctv173f2n3
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The Lockean may seem to have an obvious rejoinder: why should your 
mistaken beliefs about who owns the coconut restrict my claim to it?43 How-
ever, the issue is not my claim per se but rather what I may do when it is 
contested. Perhaps I am right and you are mistaken about who has the better 
claim to the coconut; the problem is that this is not the right kind of fact to 
answer the objections you have against my use of force. There is a parallel 
here to an important point that Rawls makes to motivate his turn to political 
liberalism. He writes:

[T]hose who insist, when fundamental political questions are at stake, 
on what they take as true but others do not, seem to others simply to in-
sist on their own beliefs when they have the political power to do so. Of 
course, those who do insist on their beliefs also insist that their beliefs 
alone are true: they impose their beliefs because, they say, their beliefs 
are true and not because they are their beliefs. But this is a claim that 
all equally could make; it is also a claim that cannot be made good by 
anyone to citizens generally.44

Rawls is concerned in this passage with the wielding of political power in 
a civil condition, not with a state-of-nature scenario such as ours. But his 
claim about the limits of relying on the truth as one sees it in good faith in 
the context of political justification carries over. If I insist on imposing my 
view on you, and if I don’t have anything better to say than that I am correct 
(along with arguments you don’t find convincing for why I am correct), then 
from your point of view I am simply insisting on my own beliefs when I have 
the physical power to do so. You can complain that I am not doing enough to 
address your objections.

What we should make of all this plainly depends on what would count as 
doing enough. If Kant’s argument merely highlights inescapable aspects of 
the human condition, then it’s not clear how much we need to worry about 
it.45 We must therefore ask whether it is possible to address the shortcomings 

43. I am grateful to an anonymous reviewer for pressing me on this issue.
44. John Rawls, Political Liberalism, paperback ed. (Columbia University Press, 1996), 61. See also 

Joshua Cohen, “Moral Pluralism and Political Consensus,” in Philosophy, Politics, Democracy: Se-
lected Essays (Harvard University Press, 2009), 54–55, https://doi.org/10.4159/9780674271579-004.

45. Niko Kolodny has argued that Philip Pettit’s republican view and Ripstein’s Kantian view 
both run into this difficulty: they articulate a problem that cannot be solved (see Kolodny, The 
Pecking Order, chap. 23). If we adopt Pettit’s conception of domination, Kolodny contends, we 
find that domination is unavoidable—and, indeed, that the state inevitably dominates its citi-
zens. Kolodny maintains that the same holds for Ripstein’s conception of dependence, although 
his argument strikes me as tracking Pettit’s view more closely than Ripstein’s. In any case, I don’t 
think that the worry applies to the version of the Kantian view that I defend here: the enforce-

https://doi.org/10.4159/9780674271579-004
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of private rights enforcement. If it is, then we can do better by each other, 
which supports the claim that you have a valid complaint when we don’t. 
By contrast, if there is no feasible way to address your objections, then that 
casts doubt on whether they need to be taken seriously in the first place. So 
let us consider what a solution to Kant’s problem would look like.

IV. Kant’s Main Argument, II: Solving the Enforcement Problem

How can we resolve our disagreement in a manner that respects our equal 
standing as self-governing beings? The Kantian answer starts from a simple 
idea: to solve our problem, we need to bring into play an agent whose sta-
tus differs from ours—an agent that is not just like you and me. As I see it, 
that is the whole point of the section of the Doctrine of Right in which Kant 
argues for the necessity of transitioning from a state of nature to a rightful 
condition—or, as he sometimes puts it, for the necessity of putting in place 
a properly public authority.46

What does bringing into play an agent whose status differs from ours entail 
exactly? And where are we supposed to find such an agent? The short answer 
is, we need to invent one. We have to create an agent whose structure marks 
it out as the appropriate instance to do the deciding for both of us: an agent 
constituted to address the problem we encounter in the state of nature. The 
guiding thought is simple, at least in outline. You have objections to my us-
ing force against you—to my deciding who will have the coconut—precisely 
because I am not the right kind of agent to decide for both of us. I am just a 
person roaming about the state of nature, like you; there is nothing about 
me, about the way I am constituted as an agent, that makes it appropriate 
for me to take it upon myself forcibly to settle our dispute. If you ask why my 
judgment, rather than yours, should determine who gets the coconut, I have 
no compelling answer to give. I can explain why I think the coconut should 
be mine—why I believe my judgment to be correct. But that doesn’t answer 
your query. I’m telling you why I think I’m right about the substantive issue; 
what you want to know is why my judgment should prevail over yours given 
that we disagree about the substantive issue.

ment problem is not unsolvable, as the next section makes clear. For Pettit’s main statement 
of his view, see Philip Pettit, Republicanism: A Theory of Freedom and Government (Oxford 
University Press, 1997), https://doi.org/10.1093/0198296428.001.0001.

46. The section in question is called “Transition from What Is Mine or Yours in a State of Nature 
to What Is Mine or Yours in a Rightful Condition Generally” and comprises §§41-44 of the Doctrine 
of Right. (I follow Bernd Ludwig’s suggestion that §§43 and 44 should be placed under that head-
ing along with §§41 and 42. See Immanuel Kant, Metaphysische Anfangsgründe der Rechtslehre, 
ed. Bernd Ludwig (Meiner, 4th ed., 2018), https://doi.org/10.28937/978-3-7873-3569-5.)

https://doi.org/10.1093/0198296428.001.0001
https://doi.org/10.28937/978-3-7873-3569-5
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It may be tempting to think that I can break the stalemate by showing that 
I’m a more reliable judge of matters of right than you are. But that won’t do. 
For one thing, the move can’t help in a one-off interaction: what evidence 
could I possibly be going on? And even if it can be established that I am more 
reliable in general, if you believe that I am wrong in this specific instance, and 
if you take yourself to be sufficiently justified in that belief to discount my 
general reliability, then it remains unclear, from your point of view, why my 
judgment should prevail over yours.47 You can still complain that not enough 
has been done to address your point of view in light of our disagreement.

Appealing to the considerations that legitimize enforcing rights on a 
Lockean view won’t help either. The key elements of Locke’s solution—the 
absence of hierarchy in the state of nature, the fact that all are equal in their 
right to use force against each other—are precisely the source of our problem. 
There is nothing that sets me apart from you, that grants me a different status, 
and hence nothing that makes me the right kind of agent to decide for both of 
us. That’s why I have nothing compelling to say when you object to my doing 
so. Only by bringing a different kind of agent into play, one structured so that 
its claim to decide—and to resolve our disagreement by force if necessary—is 
not on a par with ours, do we break the symmetry, and thereby the stalemate.

Before I say more about what this means concretely, let me explain briefly 
how my suggestion connects with Kant’s argument. Kant doesn’t speak of 
the need for a different kind of agent per se, but he does insist on the need 
for a different kind of will. This is how the idea of an omnilateral will enters 
the picture.48 I view the difference as largely terminological: where I speak 
of an agent with a certain structure, you could just as well speak of an agent 
whose will has a certain structure; it just seems a more roundabout way of 
referring to the same thing. If that is correct—if the two ideas are essentially 
equivalent—then we can see why the methodological issues I raised above 
don’t apply to Kant’s main argument. As I reconstructed it, the argument 
doesn’t require that we derive conclusions by unpacking the idea of an om-

47. This is an instance of what Niko Kolodny calls the “Bridging Problem.” This type of 
problem arises for arguments aiming to show that following a certain rule or procedure (in our 
scenario: my deciding) is justified (or required) in a particular case because following that rule or 
procedure in general would have the best consequences (in our scenario: that rights are ideally 
respected). The difficulty is that if someone thinks that the happy consequence that normally 
results from following the rule or procedure will not obtain in the case at issue, then it’s hard to 
see how pointing to the happy consequence can help. This problem was discussed extensively 
during the heyday of rule-utilitarianism, but as Kolodny stresses it arises for other theories 
with a two-level structure. See Niko Kolodny, “Rule Over None I: What Justifies Democracy?,” 
Philosophy & Public Affairs 42, no. 3 (2014): 201–02, https://doi.org/10.1111/papa.12035; and 
Kolodny, The Pecking Order, 296–97.

48. See Kant, Doctrine of Right, 6:263.

https://doi.org/10.1111/papa.12035
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nilateral will. What does the heavy lifting is our conception of the problem 
that arises in the state of nature. The idea of a different kind of agent gets 
introduced as shorthand for the kind of agent that would solve that problem. 
In the same way, if we want to use the phrase “omnilateral will” responsibly, 
then we should treat it as a way to refer to the solution to our problem—that 
is, we should view it as referring to the best feasible solution to the enforce-
ment problem, whatever that turns out to be.49

On this construal, the worry that the central notions that Kant deploys are 
too imprecise to do any work doesn’t arise, since our starting point is not the 
idea of an omnilateral will (or of the original contract) but rather a concep-
tion of the problem that we face in the state of nature. Our aim is to articulate 
that problem as precisely as possible and to figure out how it can be solved. 
We give content to the idea of an omnilateral will simply by attending to 
these questions.50 This explains why Kant’s theory provides guidance about 
questions of legitimacy in a way it doesn’t for broader questions of distribu-
tive justice. When we articulate the Kantian theory of legitimacy, we fill out 
the idea of an omnilateral will from within, in light of our conception of the 
problem to which the state provides the solution. We can’t do the same to 
develop a theory of distributive justice: that concerns what the state should 
ideally do once it exists as a legitimate entity, and thus once the problem we 
face in the state of nature has been solved. Tackling that question requires 
more than filling out the idea of an omnilateral will from within.

Let’s return to our main thread. What would an agent whose structure is 
tailored to solve the enforcement problem look like? For Kant’s answer to 
that question, we must turn to his theory of the state. He doesn’t go into as 

49. The suggestion that the term “omnilateral will” is best viewed as a placeholder for the 
solution to the problem we face in the state of nature is also made by Ebels-Duggan (see Ebels-
Duggan, “Force and Freedom,” 559–60). The same goes for the idea of a public authority and 
that of the original contract: these are suggestive phrases, but I don’t see how we can derive 
specific conclusions directly from them. In each case, the philosophical weight must be borne 
by our conception of the problem that arises in the state of nature. We can retain the thought 
that the idea of an omnilateral will designates a minimal solution to our problem, while that of 
the original contract refers to the fully worked out solution, although on the modest construal 
of Kant’s position the fully worked out solution associated with the idea of the original contract 
must correspond to a conception of full legitimacy, not of ideal justice. This is consistent with 
what Kant says on this point (see Kant, Doctrine of Right, 6:315), and also with what Ripstein says 
when he explicitly discusses the idea (see Ripstein, Force and Freedom, 201–02), although per-
haps not with the strong claims he makes about distributive justice in the later parts of the book.

50. This clarifies how we can resist the objection that, since there is no such thing as a truly 
omnilateral will, the whole Kantian conception of the problem must be mistaken (see footnote 
45). We can concede that the solution to the problem can’t be quite what Kant suggests in his 
more sweeping moments, and also that nothing humanly realizable could count as a perfect 
solution. It doesn’t follow that the enforcement problem isn’t real, or that nothing could count 
as doing enough to solve it. That is all we need to make sense of the idea of an omnilateral will.
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much detail on this point as one might have wished, but what he tells us fits 
nicely with my framing of his outlook. He paints an overall picture of the 
state structured around key elements of a solution to the enforcement prob-
lem. In that sense, his theory of the state is just what we should expect it to 
be: an outline of the kind of complex institutional structure that is required 
to solve the problem arising in the state of nature.

His guiding thought follows straightforwardly from the nature of the en-
forcement problem: rights enforcement shouldn’t be objectionably unilat-
eral. It shouldn’t be the case that one person gets to decide for others; rather, 
in keeping with the well-known Rousseauian ideal, all should decide for all—
or, as Ripstein sometimes puts it, the people should decide for itself through 
its institutions.51 This is the general idea that must be filled out from within. 
Kant does so by appealing to a cluster of familiar notions: the rule of law52; 
what he calls “republican” government (including the requirement that the 
three branches of power—the legislative, the executive, and the judiciary—
be kept suitably distinct53); and the credible commitment, backed by force, 
to protect the basic rights of all who share a territory. Given the potentially 
radical implications of Rousseau’s ideal, these may seem like surprisingly 
pedestrian ideas to invoke in this context. But if we understand Kant’s char-
acterization of the state as aiming to answer the different complaints that 
rational agents have against the private use of force, we see that he is headed 
in the right direction. Let me explain.

51. See Ripstein, Force and Freedom, 5, 146, 195, 309, and 336. On the idea that all should de-
cide for all, see Jean-Jacques Rousseau, Of the Social Contract (in “The Social Contract” and 
Other Later Political Writings, ed. Victor Gourevitch (Cambridge University Press, 2nd ed., 2019)), 
bk. II, chap. 4, par. 5; cf. bk. II, chap. 6, par. 5, https://doi.org/10.1017/9781316584606.

52. See Kant, Doctrine of Right, §§43 and 45.
53. See Kant, Doctrine of Right, 6:316–19. For an insightful discussion of Kant’s conception 

of republican government, and a suggestion that this ideal is most closely approximated by 
constitutional democracies, see Christine M. Korsgaard, “Taking the Law into Our Own Hands: 
Kant on the Right to Revolution,” in The Constitution of Agency: Essays on Practical Reason 
and Moral Psychology (Oxford University Press, 2008), 241–49, https://doi.org/10.1093/acprof:o
so/9780199552733.003.0009. Whether representative democracy is essential to the Kantian con-
ception of the legitimate state is a difficult question. In the present context, I mostly want to 
stress the form that the question takes on my interpretation of Kant’s position. What we must 
ask is whether representative democracy answers an objection that we would otherwise have 
against the private use of force. It seems to me plausible that it does. For instance, you might 
think (following Kolodny’s influential egalitarian argument for democracy) that we have an ob-
jection against an agent that enforces rights without granting equal opportunity for influence 
over political decisions to all who are subject to its decisions. Such an objection strikes me as 
being in the spirit of the Rousseauian ideal I mention in the text, but I won’t attempt to develop 
the point further here. For Kolodny’s argument, see Kolodny, “Rule Over None I”; and Kolodny, 
The Pecking Order, chap. 27.

https://doi.org/10.1017/9781316584606
https://doi.org/10.1093/acprof:oso/9780199552733.003.0009
https://doi.org/10.1093/acprof:oso/9780199552733.003.0009
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The most obvious complaint you can raise in our desert-island scenario is 
that when I wrestle the coconut away from you, my use of force is not prin-
cipled—it is just what I want to do at that moment. Kant invokes two ideas 
that can be seen as jointly addressing this complaint: the rule of law, and his 
conception of republican government. An institutional structure conform-
ing to the ideal of the rule of law is organized to ensure that any use of force 
will be governed by laws that apply to all, not by individual fiat. And the ideal 
of republican government demands that the laws themselves not be just a 
reflection of the whims of particular individuals. If our institutions live up 
to these two ideals, their use of force will be principled in the relevant sense. 
How these ideals can be realized concretely is a difficult question in insti-
tutional design, of course—and one that can be answered in different ways. 
But for our purposes, the key lesson is that they can be seen as addressing a 
valid complaint that individuals have against the private use of force.

A further objection you could present is that, from your point of view, my 
action is indistinguishable from a use of force that simply aims to advance 
my own personal interests. I claim to be enforcing my rights, but you reject 
that claim: as you see it, I am just imposing my beliefs on you. To respond to 
this objection, we need an institutional structure that credibly embodies a 
commitment to the aim of enforcing rights, as opposed to one person’s pri-
vate interest—and not just my rights or your rights, but the rights of all who 
share a given territory and whose rights are therefore co-dependent. This 
requirement goes beyond the rule of law as traditionally conceived, since it 
rests on a substantive conception of the basic rights that individuals have. 
The exact content of the Kantian view will crucially depend on what specific 
rights are included. Property and contract rights, along with the right to one’s 
body, form the core of the outlook, but, as Ripstein argues, further rights are 
plausibly required for citizens to be independent from one another, includ-
ing the right to basic sustenance and to essential health care.54 For our pur-
poses, the details of the arguments for specific rights matter less than their 
general form: in each case, the aim is to show that certain rights must be 
protected for individuals to live together without undermining one another’s 

54. On the latter, see Ripstein, Force and Freedom, chap. 8; on property and contract rights, 
see chap. 4 and 5; on the right to one’s body, see chap. 2 and Pallikkathayil, “Persons and Bodies.” 
I explained above (see footnote 28) why I don’t include the right to one’s body in my presenta-
tion of Kant’s central argument for the state, but there is no doubt that Kant takes it to be among 
the fundamental rights that the state must protect to be legitimate. Ripstein mentions other 
important rights that should plausibly be included in a more detailed fleshing out of the Kantian 
picture, including freedom of religion and the right to vote, freedom of speech, and freedom of 
association (see Ripstein, Force and Freedom, 138n35, 204, and 210). I am grateful to an anony-
mous reviewer for pressing me to be more precise on this point.
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right to freedom.55 This may seem likely to yield an implausibly limited list 
of rights, but recall that, on the present interpretation, the outcome of the 
argument isn’t meant to be the full complement of rights that a state must 
recognize to be just—only the rights that it must protect to be minimally le-
gitimate, since that is the question that the Kantian view allows us to answer.

A third, more Hobbesian complaint you can voice is that the private use of 
force leaves the question whether your (or anyone’s) rights will be respected 
objectionably dependent on the actual balance of power. As between you 
and me, maybe it’s obvious that I will always succeed in wrestling coconuts 
from you, while you have no hope of doing the same. Or maybe it’s unclear 
whether either of us can ever secure the coconuts to which he thinks he is 
entitled. Either way, we face a problem: we can’t have effective rights against 
one another. What is needed in response is an institutional structure that is 
not only committed to protecting the rights of all but also able to back that 
commitment with overwhelming power.56

An important higher-level condition must also be met if our institutional 
structure is to solve our problem: in addition to being designed to address 
the different objections we have to the private enforcement of rights, it must 
be designed to do so in a way that we are able to assess. This sheds light on 
an idea that is central to the entire Kantian tradition in political philosophy: 
that a civil condition must be understood in terms of “an authority giving 
laws publicly.”57 The motivation for this condition is straightforward. An 
institutional structure can constitute the new kind of agent we need, and 
address the objections that arise when rights are enforced by private agents 
in the state of nature, precisely because it is not just another person like you 
and me: it has a status that neither of us can claim. But for such a difference 
in status to do the necessary work, it must be grounded in institutional fea-
tures that we can both ascertain—features that we can point to, as it were. 
That’s what allows me, when you object to having the coconut taken from 
you, to do more than just rehash the substantive considerations that I view 

55. For a detailed discussion of property along these lines, see Hodgson, “Kant on Property 
Rights.” As I stress in that context, the connection that Kant draws between property and free-
dom does not entail that private property as it exists in capitalist societies is required for free-
dom (see 62–63). His argument yields a more general conclusion, namely, that there has to be 
some system of rights allowing me to exclude others from the use of an object for a certain time. 
That is compatible with communal ownership of the means of production.

56. See Kant, Toward Perpetual Peace, in Practical Philosophy, 8:382–83, https://doi.
org/10.1017/cbo9780511813306.012.

57. Kant, Doctrine of Right, 6:255 (emphasis added); cf. 306. The requirement of publicity 
is commonly seen as essential to the ideal of the rule of law, but its distinct role deserves to 
be highlighted.

https://doi.org/10.1017/cbo9780511813306.012
https://doi.org/10.1017/cbo9780511813306.012


211The Ambitions of Kantian Political Philosophy

as deciding the case. Once the right kind of public institutional structure is 
in place, I can point to that very structure and explain how it is designed 
to address the complaints that you have against my snatching the coconut 
from you. Even if we disagree about the substance of the case, we can still 
agree that this institutional structure has a claim to decide for both of us that 
neither of us, as individual agents, could possibly rival.58 This is what breaks 
our stalemate.

Of course, that we can agree doesn’t mean that we will: disagreement is 
possible here as well.59 But not all disagreement has the same significance. 
When you disagree with me about who rightfully owns the coconut and I 
use force against you, there are two distinct levels of disagreement. At the 
most basic level, we disagree about who should have the coconut—I think 
it should be me, you think it should be you. But we also disagree at a sec-
ond level: despite our first-level disagreement, I take myself to be entitled to 
wrestle the coconut from you, whereas you regard my use of force as objec-
tionable in the ways discussed above. What’s crucial on the Kantian view is 
that the validity of the objections you can present at this second level doesn’t 
depend on the merits of your case for having the coconut. You have a valid 
objection insofar as I am not the right kind of agent to use force in a situation 
in which we disagree; that remains true even if your first-level disagreement 
with me is unreasonable.60

This is not to deny that there may be situations in which I cannot be ex-
pected to refrain from using force against you—because it’s just not possible 
to set up the right kind of institutional structure there and then, and because 
the stakes are high. That would be the case if you posed an imminent threat 

58. This explains why even an impeccably well-intentioned (and powerful) individual who 
took it upon herself to enforce the rights of everyone in the state of nature would inevitably 
fall short of the Kantian ideal. Such an attempt to solve the problem we face could admittedly 
be a first step toward putting in place a state, but since the kind of publicly assessable institu-
tional structure that is required to solve our problem would be lacking, our complaints against 
the private enforcement of rights would not be fully addressed. Whether we should view the 
arrangement as a highly imperfect state or as failing to be a state altogether is a thorny question, 
turning among other things on what alternatives are feasible. But the fundamental conceptual 
issue is clear: to the extent that an arrangement succeeds in solving the problem that arises in 
the state of nature, to that extent it constitutes itself into a state (even if a highly imperfect one). 
I am grateful to an anonymous reviewer for pressing me to clarify this point.

59. I am grateful to an anonymous reviewer for stressing the importance of addressing this 
issue, and for raising questions and objections that considerably improved the remainder of 
this section.

60. Indeed, it remains true even if you are unreasonable, in the sense that you don’t care what 
my rights are. Even in that case, there is an objection that can be made on your behalf against 
my use of force (although you are not particularly well situated to voice that complaint, given 
your general stance).
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to my life by attacking me, or by appropriating all the coconuts. Yet even in 
such cases there remains a residual problem, stemming from the fact that I 
act as a private enforcer of rights. Not everything is as it should be. If I could 
bring into play an agent with the right structure to enforce rights, then that 
is what I should do. So long as that is not possible, we cannot relate to each 
other as we ideally should.61

Contrast this with the case in which we, all of us who share a territory, have 
put in place a state—an institutional structure aiming to address the various 
objections we have against the private enforcement of rights. Once we have 
done this, even if some people don’t agree with the state on this or that point, 
or question its very existence, that no longer has the same kind of signif-
icance. If we have done a good enough job in setting up a state, then dis-
senters have no valid complaint against the fact that it gets to decide: it is an 
institutional structure that, by its nature, addresses the different objections 
they might have, and that does so in a way that no individual agent could. 
The upshot is that the complaints that you have against my deciding who 
gets the coconut (and that I would have against your deciding) don’t apply. 
There may still be some who reject the authority of the state, of course. But 
that doesn’t mean that they have just as good a claim to decide as it does, or 
that nothing sets it apart from them. What sets the state apart is precisely that 
it is structured to answer objections against the private use of force—some-
thing that is not true of any individual agent. Because it is so structured, it 
has the standing to enforce rights consistently with everyone’s right to free-
dom, and hence to make our rights conclusive. It thus plays an essential role 
in enabling us to live side by side without undermining one another’s free-
dom. This results in a particularly robust justification of the state’s authority, 
one that rests on the very value that a person who asserts the right to decide 
for herself must invoke.62

Dissenters can still insist that they are right and the state is mistaken. And 
they may have a valid complaint—not just about the substance of the state’s 
decision, but about the specific procedure through which it was reached. 
The point here is not that the state is always right, or that the procedures 
it relies on are beyond criticism, but that once a legitimate state has been 
established, the complaints against the use of force that arise in the state 

61. Once again, given how you are behaving, it would be odd for you to voice this complaint. 
But the point remains that there is something that can be said on your behalf against the private 
use of force, and hence something less than ideal about my response, even if it is permissible in 
the circumstances.

62. See also Hodgson, “Kant on the Right to Freedom,” 799. As I noted above, for present pur-
poses I simply assume Kant’s view that conclusive rights are required for freedom (see footnote 29).



213The Ambitions of Kantian Political Philosophy

of nature no longer apply.63 As between any given person and the state, so 
long as the state is doing a good enough job, there is simply no question who 
should get to decide. The state may still make questionable decisions; it may 
even act so unjustly as to undermine its own legitimacy—but only because it 
has legitimacy in the first place, grounded in the fact that its structure funda-
mentally sets it apart from individual agents like you and me.

None of this is to say that someone who rejects the authority of the state 
is necessarily making a worse mistake, from an epistemic standpoint, than 
you do when you refuse to acknowledge my claim to the coconut. That will 
depend on the specifics of the two cases. The crucial contrast turns on the 
nature of the objections that can be raised in each case, and on what can be 
done to address them. If you disagree that the state—and not you—should 
decide matters of rights, we can reply that, by putting in place a state, we 
have done enough to address your disagreement. You may or may not be 
convinced, but the point is that you have no residual claim to decide these 
matters, or to escape the state’s authority, that we need to take seriously. By 
contrast, in our desert-island scenario, I have no compelling answer to offer 
when you complain that I haven’t done enough to address your disagree-
ment. The symmetry of our situations gives rise to objections that can only 
be answered by putting in place an institutional agent of the right kind. So 
long as we haven’t done that—so long as we don’t have a state—any use of 
force between us remains problematic.

V. The Case for a Modest Construal

I draw two lessons from the foregoing argument. First, the enforcement of 
rights between private persons in the state of nature can’t be fully rightful. 
Second, tackling this problem demands that the interactions of private 
agents be mediated by a special kind of agent—one structured to address, 
in a suitably public manner, the objections that arise against private rights 
enforcement. I now want to ask what implications these lessons carry for 

63. It would therefore not be entirely accurate to say that the problem we face in the state 
of nature calls for a certain procedure to be put in place. What it calls for is the introduction of 
a certain kind of agent, a notion that outstrips that of a procedure, or even of a complex set of 
procedures. As I argue in the text, it is better captured in terms of the idea of an institutional 
structure, which we can understand, following Rawls, as “a public system of rules which defines 
offices and positions with their rights and duties, powers and immunities, and the like” (Rawls, 
A Theory of Justice, 47). Procedures still have an essential role to play—the various procedures 
governing criminal trials are clearly necessary for legitimacy, for instance. But their role must be 
understood in the context of the complex institutional structure that solves the problem we face 
in the state of nature, of which these procedures are only one part.
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how we should approach questions of substantive justice. Does Kant’s main 
argument bring into play all the elements we need for a complete theory of 
justice, as proponents of the ambitious construal contend? Or is it better read 
as providing something more limited: a characterization of the kind of struc-
ture at issue in the political context, which must inform our reflection about 
what an ideal state would look like, but without determining its outcome?

Let me begin with a general reason for thinking of the Kantian contribu-
tion as open-ended. Kant agrees with Hobbes on a crucial point: solving the 
problem that arises in the state of nature requires introducing a new kind 
of agent. To be sure, the two thinkers construe the thought very differently. 
For Hobbes, the problem is fundamentally about security. What matters is 
that our new agent—this “artificial man”64—have the overwhelming power 
required to impose his will on all. This suffices to break the symmetry of mu-
tual vulnerability that gives rise to the war of all against all.65 Kant is worried 
about a different kind of symmetry, stemming from each person’s entitle-
ment to judge for herself. What characterizes the state on this view—what 
allows it to break the symmetry—is not just power per se, although as we 
saw power is necessary, but more generally the aspects of its structure that 
allow it to address the objections that arise when rights are enforced in the 
state of nature.

Even if the two pictures differ, however, their structural similarities are suf-
ficient to suggest a straightforward way to flesh out the modest construal of 
Kant’s political philosophy. As Hobbes himself notes, states of various kinds 
can put an end to the war of all against all. He regards absolute monarchy 
as a particularly robust and stable solution, since it minimizes the risk of 
internal division within the sovereign, but democracy and aristocracy are 
also possible solutions.66 Hobbes’s theory is thus importantly open-ended: 
by itself, it can’t tell us whether an ideal state should look more like Sweden 
or China, since they both successfully put an end to the war of all against all. 
How then are we to choose among all the possible institutional structures 
that can solve Hobbes’s problem? We need to appeal to considerations other 
than security. There are many options. We could ask which of the relevant in-
stitutional structures would best satisfy Rawls’s two principles of justice. Or 
we could invoke a different theory of justice. Either way, the lesson remains 
that even if Hobbes’s main argument is correct, it can’t be the whole story. It 
is at most one part of a more complex theory.

64. Hobbes, Leviathan, Introduction.
65. See Hobbes, Leviathan, chap. xiii.
66. See Hobbes, Leviathan, chap. xix. I am grateful to an anonymous reviewer for prompting 

me to be more precise about Hobbes’s position.
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A similar move, I submit, is available within Kant’s theory: we can accept 
his view about the enforcement of rights in the state of nature, along with 
its consequences for how we should understand the state’s legitimacy, yet 
appeal to considerations of a different sort to choose among the various in-
stitutional structures that can solve the enforcement problem. The solution 
won’t be quite as open-ended in this case, since solving Kant’s problem calls 
for a more determinate kind of structure than the irresistible concentration 
of power required by Hobbes’s argument. We need an institutional structure 
that abides by the rule of law, protects property and contract rights, provides 
minimal poverty relief and health care services, and so on—ideas that have 
no direct equivalent in Hobbes’s framework. But these more specific require-
ments can also be satisfied by different institutional structures. How are we 
to choose among them, if not by appealing to considerations beyond the 
ones deployed in Kant’s main argument?

The analogy between the two pictures is admittedly imperfect. Hobbes 
starts from an ideal whose demands are inherently circumscribed. Provided 
that the horrible scenario he depicts is averted—provided that the state reli-
ably puts an end to the war of all against all—the basic demands of security 
are met.67 Kant’s ideal of universal freedom is normatively richer; insisting 
on realizing it as fully as possible isn’t plain mad in the way that insisting on 
maximizing security at the expense of all other values would be. You could 
therefore think that, properly interpreted, the ideal of universal freedom will 
be highly specific in its prescriptions. You might even worry that appealing 
to other values would be in tension with Kant’s claim that coercion can be 
justified only in terms of the “hindering of a hindrance to freedom.”68 Why 
then expect the Kantian framework to be open-ended in the same way that 
the Hobbesian picture is?

The key once again is to focus on the nature of the problem that arises 
in the state of nature, and on what it takes to solve it. The right to freedom 
demands that individuals have conclusive rights against each other. We saw 
that this is possible only if a specific kind of agent is in charge of enforcing 

67. The logic of Hobbes’s argument is clear on this point. It starts from the thought that a 
certain scenario—the war of all against all that stems from the absence of centralized power—
makes any kind of valuable human life impossible (see Hobbes, Leviathan, chap. xiii, par. 9). 
Accordingly, whatever values you are committed to, you must accept the authority that is nec-
essary to prevent that scenario from occurring. It does not follow, however, that you must aim 
to maximize security above the threshold required to prevent our common existence from de-
scending into a war of all against all. Once the problem has been solved, the force of the main 
argument is exhausted; we need to bring in other considerations to choose among the various 
institutional structures that can put an end to the war of all against all.

68. Kant, Doctrine of Right, 6:231.
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these rights—an institutional structure that abides by the rule of law, lives 
up to the ideal of republican government, protects basic rights for all, and 
so on. But now suppose that different feasible institutional structures can 
satisfy these requirements. Why would the right to freedom determine what 
considerations we must appeal to when choosing among these structures 
if they all satisfy its demands? It seems more plausible to say that, once the 
freedom-based complaints that make the state necessary have been met, we 
face a different set of questions—about what further complaints individuals 
have, given the kind of thing the state is and how it affects their lives; and 
about how the state can address these further complaints. And that takes us 
beyond the freedom-based complaints from which we started.

The ambitious Kantian might object that different institutional structures 
will never deliver equally on the demands of freedom: some will do better 
than others, and the right to freedom requires that we choose whichever 
structure maximally satisfies its demands, leaving aside all other consider-
ations. There are two responses to this. The first is that the objection overes-
timates how determinate the demands of freedom plausibly are.69 Insofar 
as the idea makes sense, we might grant that only structures that maximally 
realize the demands of freedom should be considered—that is, only struc-
tures that, given the stage of development of society and technology, are set 
up to maximally live up to the ideal of the rule of law, to maximally protect 
basic rights for all, and so on. Even then, given the nature of the ideas at play, 
there will inevitably be many possible versions of the relevant structures. We 
therefore still need to ask what considerations should be invoked to choose 
among them.

The second response is that, at a more fundamental level, the objection 
misrepresents how the demands of freedom operate in the Kantian frame-
work. The demand that we can make of each other in the state of nature—
and that inevitably remains unmet so long as we remain in that condition—
is not that an institutional structure be put in place that maximally realizes 
or promotes the value of freedom.70 It’s that an institutional structure be put 

69. In a set of insightful comments on a much earlier version of this paper, Luke Davies em-
phasized certain passages in which Kant appears to view the contours of rights as more fixed 
than I allow here, including one stating that “a civil constitution is just the rightful condition, 
by which what belongs to each is only secured, but not actually settled and determined” (Kant, 
Doctrine of Right, 6:256; cf. 312). Kant does make such claims at times, but I don’t think that they 
follow from his main argument about the status of rights in the state of nature. The Doctrine of 
Right contains many claims that bear no clear relation to this main argument, and that I there-
fore don’t take to be part of the Kantian position strictly construed (although obviously they are 
important to our understanding of Kant’s views on these issues).

70. It is possible to hold such a view, but I don’t think that Kant did. Admittedly, there are 
interpretations of his position that are more amenable to a maximizing construal of the de-
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in place that does enough to address the complaints to which the private 
enforcement of rights gives rise. A structure that does this allows us to have 
conclusive rights, and thus to live side by side without undermining one an-
other’s freedom. The thought that motivates the modest construal is then 
simply that, when we choose among different possible institutional struc-
tures that achieve this—institutional structures that do enough to address 
our freedom-based complaints—we must do so based on considerations 
that go beyond the right to freedom. After all, from the point of view of that 
right, the relevant structures are all acceptable.71

It is worth noting that Ripstein also seems to view the demands of freedom 
as open-ended. From the beginning of his discussion, he is careful “to pre-
empt the impression that everything a legitimate state does must be a direct 
application of Kant’s starting point in the idea of equal freedom.”72 Later on, 
he stresses that, once a rightful structure has been established, judgment on 
the part of public officials—taking into account “empirical and anthropolog-
ical factors”73—will be required to determine the specifics of the structure 
and how it should deal with particular cases. He also emphasizes the essen-
tial role of democratic politics in determining what level of social provision 

mands of freedom. One example is the interpretation defended by Reinhard Brandt and Katrin 
Flikschuh, according to which any action closing off any option for anybody (my mere stand-
ing somewhere, say) restricts the freedom of others. On such a view, it is certainly tempting to 
think that the demands of freedom can be maximized, and also that they have the potential 
to crowd out all other considerations. I follow Ripstein in thinking that this is not a plausible 
interpretation of Kant’s outlook. See Reinhard Brandt, “Das Erlaubnisgesetz, oder: Vernunft und 
Geschichte in Kants Rechtslehre,” in Rechtsphilosophie der Aufklärung, ed. Reinhard Brandt 
(de Gruyter, 1982), 233–85, https://doi.org/10.1515/9783110850192.233, and Katrin Flikschuh, 
Kant and Modern Political Philosophy (Cambridge University Press, 2000), 134, https://doi.
org/10.1017/cbo9780511487187. For a more detailed discussion, see Hodgson, “Kant on the Right 
to Freedom,” 810–12.

71. The ambitious Kantian might retort that this ignores Kant’s claim that, to be justified, co-
ercion must constitute the “hindering of a hindrance to freedom.” I concede that the phrase is 
naturally read as implying that particular coercive measures must be justified in terms of how 
they hinder specific hindrances to freedom. But an interpretation that adopts a more systemic 
outlook is also possible. The primary purpose of the state on the Kantian view is to make rights 
conclusive. Since the provisional status of rights in the state of nature is a hindrance to freedom, 
the fundamental activity of the state hinders a hindrance to freedom—this is what the main 
argument establishes. But the further question that the modest Kantian wants to ask remains: 
what should this kind of institutional structure ideally be like, given the various ways in which 
it affects the lives of those subject to it? This opens the door to the possibility that, although 
the existence of the state must be justified in terms of freedom, specific state measures may be 
justified on different grounds. Whether or not this systemic interpretation is superior textually, 
I believe that it yields a construal of the Kantian view that is philosophically more compelling. I 
am grateful to an anonymous reviewer for pressing me to be more explicit on this issue.

72. Ripstein, Force and Freedom, 6; cf. Arthur Ripstein, “Form and Matter in Kantian Po-
litical Philosophy: A Reply,” European Journal of Philosophy 20, no. 3 (2012): 489, https://doi.
org/10.1111/j.1468-0378.2012.00558.x.

73. Ripstein, Force and Freedom, 202.
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should prevail in a given society.74 On his view, then, it seems clear that the 
right to freedom doesn’t crowd out all other considerations: important deci-
sions remain to be made once the demands of freedom are fulfilled.

This goes in the right direction—just not far enough. We can’t rest with the 
thought that the actual workings of legitimate institutions determine what 
is rightful in specific cases, and that different choices could legitimately be 
made by state officials or by the people acting through its institutions. We 
need to ask what decisions should be made, either by the people or by state 
officials, once institutional structures meeting the demands of freedom have 
been put in place. Ripstein is not always ideally explicit on this point, but 
there are hints that he sees the need to confront this further question. This 
comes out notably in the “Roads to Freedom” chapter. After forcefully argu-
ing that public roads are essential for freedom, he observes that countless 
possible networks of public roads would be compatible with the demands 
of freedom. How should public officials choose among them? At this point, 
Ripstein suggests, they may take into account considerations other than 
freedom—efficiency, consistency, and fairness, for instance.75 He even en-
tertains an intriguing idea: that the appeals to the interests of individuals 
that pervade contemporary political philosophy may be acceptable so long 
as they concern the specifics of a structure that is itself justified by the de-
mands of freedom. Interests (or more specifically, non-freedom-based in-
terests) couldn’t justify putting in place a coercive structure in the first place. 
But if we have an appropriate freedom-based justification for the structure, 
and if there are different ways of realizing it, then appealing to interests to 
make that choice is legitimate.76 Ripstein goes so far as to say that, in such 
a context, taking considerations of fairness into account may be required, 
even if no argument for the state could proceed in terms of that value.77

This closely parallels how we should develop Kant’s theory on the modest 
construal I advocate. Once we have justified coercive institutions by appeal-
ing to the main Kantian argument, we should ask what would count as an 
ideal version of these institutions—and we should keep an open mind about 
what considerations might be relevant to answering that question. To make 

74. Ripstein, Force and Freedom, 285.
75. See Ripstein, Force and Freedom, 254.
76. See Ripstein, Force and Freedom, 5–6 and 254–56.
77. He writes: “Rather than being the main business of the state . . . questions about the 

allocation of benefits and burdens arise only within public provision of the preconditions of 
freedom. If a government must provide something, it must provide that thing fairly, which will 
normally mean equally” (Ripstein, Force and Freedom, 239). In light of that point, Ripstein’s ear-
lier claim that Kant flatly “denies that justice is concerned with the fair distribution of benefits 
and burdens” (3) seems overstated.
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progress on this point, however, we need to go beyond what Ripstein allows. 
He is right that we must take considerations of efficiency and fairness into 
account, but why stop there? Why not ask what other values are relevant? 
Why not ask how these different values relate to one another, and what pri-
ority relations hold among them? Once we get started, why stop anywhere 
short of a full-blown theory of justice?

VI. Beyond the Freedom-Based Approach

It may be tempting to object that your political philosophy is either grounded 
in the demands of freedom or not—you can’t have it both ways. But there is 
nothing mysterious about the thought that freedom plays a central role in 
answering some questions, and a more peripheral one in answering others. 
When we ask who should make the rules, we are asking what gives one per-
son the right to decide for another. This engages freedom at the most fun-
damental level. Answering in terms of welfare or of other interests gives rise 
to familiar objections. To the claim that someone else should decide for you 
because your interests will be better served overall, you can retort that, as a 
competent adult, you are entitled to make your own decisions even if they 
are not always ideal.78 But if the state’s making certain types of decisions for 
everyone is a condition of your being free, then it’s not obvious what your 
objection could be: as we saw above, the justification proceeds in terms of 
the very value on which your claim to decide for yourself rests.

A freedom-based approach thus appears particularly well suited to tackling 
basic questions of legitimacy. But once these have been answered—once we 
have established the need for an institutional structure that gets us out of the 
state of nature—we face further questions about how to choose among the 
different possible forms that such a structure can take. This is where the need 
to broaden our perspective becomes evident. After all, shouldn’t we consider 
all the different ways in which, through its political, legal, and economic 
components, an institutional structure will affect the lives of those who are 
subject to it? And shouldn’t we take into account the full range of objections 
that people can make against the workings of institutions of this kind?

This suggests an inquiry into the theory of justice taking the following 
form. First, you ascertain the kind of impact that the state (understood as the 
kind of institutional agent that the main Kantian argument calls for) has on 
the lives of its citizens—how “profound and pervasive”79 the impact is, how 

78. For an argument that this creates trouble for the conception of freedom deployed in Pet-
tit’s republicanism, see Hodgson, “Kant on the Right to Freedom,” 809–12.

79. Rawls, A Theory of Justice, 82.
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much of a choice people have about being subject to it, and so on. Second, 
you consider the various objections that individuals have against a structure 
that affects their lives in these ways. Finally, you ask what principles would 
have to guide the state’s actions for these objections to be suitably addressed.

We find nothing of the sort in the Doctrine of Right, but it is very much 
the shape of Rawls’s inquiry in A Theory of Justice. Famously, Rawls begins 
by considering the impact of what he calls the “basic structure” on the lives 
of individuals, and then goes on to ask what principles that structure must 
satisfy to be justifiable to those subject to it.80 Other contemporary theo-
rists may be less explicit about their methodology, but they tend to follow 
Rawls on this point. On a modest Kantian outlook, it is natural to view the 
different theories of justice defended by contemporary philosophers in this 
light, as competing accounts of the broader considerations relevant to the 
choice among the different possible institutional structures that satisfy basic 
requirements of legitimacy.

I have claimed that shifting our focus from questions of legitimacy to 
questions of justice demands that we widen the scope of our investigation 
to consider the full range of ways in which political institutions affect the 
lives of those subject to them. If this is correct, it points to an important 
further reason to expect Kant’s arguments to require supplementation. The 
impact that political institutions have on the lives of those subject to them 
plainly depends on the level of development and sophistication of these 
institutions. At the time of Kant’s writing, states did not have the power to 
affect the lives of their citizens in the myriad ways that they do now. Their 
economic role was virtually non-existent by contemporary standards, and 
the economic structure was immeasurably simpler than it has become. Had 
Kant considered issues of economic justice, he would have confronted much 
more straightforward questions than we now face.81 As the political struc-
ture evolves and as its administrative capacities increase, our conception of 
what it means for such a structure to be justifiable to all must be further ex-
panded. That doesn’t mean that the Kantian solution to the problem arising 
in the state of nature loses its relevance: it provides the outline that our the-
ory of justice must fill in, since it articulates necessary conditions that have 
to be satisfied regardless of how the institutional structure evolves. But the 
content of our theory of justice will depend on how that evolution unfolds.

80. See Rawls, A Theory of Justice, 6–15. I discuss Rawls’s reasons for focusing on the ba-
sic structure in Louis-Philippe Hodgson, “Why the Basic Structure?,” Canadian Journal of 
Philosophy 42, nos. 3–4 (2012): 303–34, https://doi.org/10.1353/cjp.2012.0014.

81. These questions are in any case far from Kant’s mind. He includes “the right to admin-
ister the state’s economy” (Kant, Doctrine of Right, 6:325) among the legitimate powers of 
government, but he tells us nothing about how it should be exercised.

https://doi.org/10.1353/cjp.2012.0014
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VII.  Conclusion

I have argued that the answer to our opening question—what do contem-
porary political philosophers stand to learn from Kant’s Doctrine of Right?—
isn’t, as the ambitious construal would have it, everything. But it is certainly 
something. Kant’s central argument yields a conception of what the state is 
that, if correct, must be at the heart of subsequent inquiries into the state’s 
duties and responsibilities. In closing, I want to highlight the significance 
of this point by flagging some important ways in which the modest Kantian 
outlook that I advocate could enrich contemporary theorizing.

A first contribution comes into focus when we notice that we don’t have 
to discard the claims about justice associated with the ambitious construal—
only reinterpret them as conditions of legitimacy. The nuance matters. Take 
Ripstein’s contention that, on a Kantian view, no one should be left so desti-
tute or ill that they find themselves dependent on the goodwill of others. We 
saw above that this claim is too minimal to anchor a plausible alternative to 
theories of justice such as Rawls’s or Dworkin’s. However, if we take the Kan-
tian position to be that certain minimal distributive measures are required 
for a state to be legitimate, then not only does it appear more plausible, but 
we can also see how it makes a significant contribution.

Contemporary theories often remain hazy when it comes to explaining 
why some demands of distributive justice are also conditions of legitimacy. 
For the most part, they leave us with little to say beyond, “Well, if the state 
falls short of our principles of justice but not by much, then it’s unjust but 
still legitimate. If it falls way short, however, or if it’s not even trying, then it’s 
illegitimate.” Ripstein’s contention that minimal poverty relief is a precon-
dition of freedom proves more illuminating. It entails that, by failing to pro-
vide minimally for the poor, the state violates not just demands of distrib-
utive justice but also the fundamental ideal of independence on which its 
legitimacy rests. Viewed in this light, the later chapters of Force and Freedom 
(chapters 8 and 9, in particular) take on a less revisionist character. Ripstein’s 
arguments in favor of redistribution, health care, and equal opportunity 
may not justify the full extent of social measures that a just society should 
adopt, but they point to a principled way of determining when a state’s fail-
ure to provide for its citizens threatens its legitimacy. This has the potential 
to sharpen our understanding of the boundary between justice and legiti-
macy by helping us distinguish between criticisms entailing that a state is 
not doing a great job, and criticisms entailing that its claim to rule—its very 
claim to be a state—is shaky.
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A further important contribution of the Kantian framework is that it in-
forms how we should approach questions of justice. I have maintained that 
the Doctrine of Right contains a distinctive and forceful argument for the 
conclusion that legitimacy requires a specific type of institutional structure. 
An obvious implication of this argument is that some institutional structures 
must be ruled out without regard to their substantive merits (those promis-
ing happiness for all but failing to abide by the rule of law, for instance). But 
there are also implications of a more theoretical nature. We have seen that 
the Kantian argument cannot answer all our questions—it cannot yield a 
complete theory of justice. But it is not silent regarding the kind of theory 
that can be brought into play to complete the picture. Kant’s argument es-
tablishes that institutional structures must meet certain conditions to en-
force rights consistently with everyone’s right to freedom. When we ask what 
an ideally just version of a structure that meets these basic conditions would 
be, we can’t turn around and bring in a theory that is inconsistent with the 
conditions established by Kant’s argument, or that undermines the very pos-
sibility of a right to freedom. We must maintain a coherent outlook.

Consider classical utilitarianism, understood as the view that there is one 
single moral demand that applies to all individual actions and political insti-
tutions: to maximize overall happiness. A monistic view of this kind plainly 
leaves no room for the Kantian argument. It may allow for some of the condi-
tions on legitimacy that Kant defends—perhaps it can be shown that institu-
tions that conform to the rule of law, and that protect property and contract 
rights, are good tools to maximize human happiness in the aggregate. But 
the argument would have to be purely instrumental; the more robust Kan-
tian account of these conditions, based in the value of freedom, is excluded 
outright by the monistic character of the theory. This is an extreme example, 
but it illustrates that there are distinct limits to the kind of theory that can be 
brought in to complement the Kantian argument. At the same time, we don’t 
want to overstate these limits. Classical utilitarianism is not a possibility, but 
a mixed view that includes some utilitarian considerations may be. Presum-
ably, you could have a mixed theory recognizing the demands of freedom 
while holding that, among feasible structures that satisfy these demands, 
we should choose whichever one will maximize human happiness. Whether 
such a theory could be made to work remains to be seen, but it is not ruled 
out by the Kantian argument as I interpret it—even if other approaches to 
justice (Rawls’s or Dworkin’s, for instance) would seem a more natural fit for 
Kant’s starting point.82

82. Rawls’s theory may seem a particularly natural complement, given his insistence that we 
must start from a conception of persons as free and equal (see e.g. Rawls, A Theory of Justice, 
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How then are we to choose among the different theories of justice that 
could complement the Kantian outlook? On the modest view I advocate, the 
choice clearly can’t proceed from Kant’s premises alone. But that doesn’t 
mean that it is independent of these premises—or that there is no right an-
swer. At this point, we must appeal more explicitly to the justificatory frame-
work that should, in my view, guide our entire inquiry: Rawls’s method of re-
flective equilibrium.83 The question we need to ask is which theory of justice, 
when combined with the Kantian argument, makes for the overall theory 
that best accounts for our considered judgments. Combining the Kantian 
framework with our substantive theory of justice in this way has the advan-
tage of giving us a more structured theory to work with. This is significant—
not because we should care about structure for its own sake, of course, but 
because the Kantian theory renders our normative theorizing about the state 
more systematic. It elucidates the context in which questions of justice arise 
by telling us what the state is at the most fundamental level. And it explains 
why, when we consider how the kind of impact that the state has on our lives 
could be justified, we are not asking how to alleviate the effects of an unfor-
tunate system we happen to be stuck with; we are asking how best to orga-
nize an institutional framework that is necessary for individuals living side 
by side to be free. This keeps our theorizing about justice firmly grounded in 
one of the deepest normative questions we face as rational agents sharing a 
physical world.
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