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ARTICLE

“AS IF”: REASONABLE MISTAKES AND
DEFENSIVE LIABILITY

David James Clark

Jonathan Quong has recently developed a novel theory of the morality of defensive force, cen-
tered on the idea that a person makes himself liable to defensive harm when and because he
acts as if other people lack moral rights they in fact possess. This essay interrogates this idea. I
consider and reject Quong’s own development of the idea, before considering other ways of
making the idea precise. In the end, I conclude that in as much as we have reason to endorse
the idea that we make ourselves liable to defensive harm by treating others as if they lack rights
they in fact possess, we actually have reason to reject Quong’s theory of defense in favor of one
of its classic competitors.

I. Introduction

We typically wrong others if we harm them without their consent. One excep-
tion to this general rule, however, involves cases of self-defense or defense of
others—cases where an aggressor forfeits some of his rights against harm.

Following the contemporary literature, let’s say that someone who has for-
feited some of their usual rights against defensive harm makes himself liable
to harm. Someone is liable to some harm just in case they lack a right against
that harm but not (exclusively) because they have consented to suffer it. The
theory of liability to defensive harm has been a subject of great philosophi-
cal interest over the past few decades, and three accounts have emerged as
most prominent.

First, there is Judith Jarvis Thomson’s claim that a person is liable to (nec-
essary and proportionate) defensive harm just in case they pose a threat of
violating someone else’s rights. On Thomson’s view, posing such a threat is
both necessary and sufficient for liability—no additional agency (e.g., fault)
is required. Call this the VioLATION Account.

1. Judith Thomson, “Self-Defense,” Philosophy & Public Affairs 20, no. 4 (1991): 283-310.
312
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Thomson’s view has been widely rejected by contemporary theorists
on the grounds that it makes liability “too easy” in that it does not require
enough of a person’s agency. For example, Kimberly Ferzan objects that on
Thomson’s account a person can lose their right to life as a result of bad brute
luck, since one may be entirely blameless for posing a threat to another’s
rights.? Suppose, for example, that you've been duped into reasonably be-
lieving that I pose an imminent threat to your life. On Thomson’s account,
you make yourself liable to defensive harm if you attempt to harm me, even
though you may be fully excused for doing so. But, worries Ferzan, “How can
something that is sufficiently fundamental that we may kill to protect it, also
be lost by mere misfortune such that another person has the right to kill us?”*
To eliminate the dependency of liability on luck, argues Ferzan, we need to
supplement Thomson’s posing-a-threat requirement with a culpability or
fault requirement. This theory has come to be known as the CULPABILITY Ac-
count: a person is liable to (necessary and proportionate) defensive harm
just in case they culpably pose a threat of violating someone else’s rights.*

Arguably the most popular theory, however, strikes many as a golden mean
between ViorLaTioN and CULPABILITY—occupying a moderate position with re-
spect to both the degree of agency required for liability and the extent to which
liability is sensitive to luck. To illustrate, compare the following two cases:

Driver You always keep your car well maintained and always drive carefully.
Today, you decide to drive to the movie theater. On the way, through no fault
of your own, a part of your car breaks that causes the car to veer out of con-
trol and towards someone who is sipping tea on their front porch. They will
be killed unless someone kills you first.?

Phone Your cell phone has, without your knowledge, suffered a wild and
unforeseeable glitch such that when you hit the “send” button, the phone
will transmit a signal that will detonate a bomb and kill an innocent person.

2. Kimberly Ferzan, “Culpable Aggression: The Basis for Moral Liability to Defensive Killing,”
Ohio State Journal of Criminal Law 9, no. 2 (2012): 669-698.

3. Ferzan, “Culpable Aggression,” 675.

4. See: Ferzan, “Culpable Aggression” and Kimberly Ferzan, “Justifying Self-Defense,”
Law and Philosophy 24, no. 6 (2005): 711-749, https://doi.org/10.1007/510982-005-0833-z; Jeff
McMahan, “Self-Defense and the Problem of the Innocent Attacker,” Ethics 104, no. 2 (1994):
252-290, https://doi.org/10.1086/293600; Phillip Montague, “Self-Defense and Choosing Be-
tween Lives,” Philosophical Studies 40, no. 2 (1981): 207-219, https://doi.org/10.1007/bf0o0353792.
In the neighborhood is Susanne Burri’s “Subjective Impermissibility” account in her Susanne
Burri, “Defensive Liability: A Matter of Rights Enforcement, Not Distributive Justice,” Criminal
Law and Philosophy 16, no. 3 (2022): 539-553, https://doi.org/10.1007/s11572-021-09591-8.

5. Jeff McMahan, “The Basis of Moral Liability to Defensive Killing,” Philosophical Issues 15,
no. 1 (2005): 393, https://doi.org/10.1111/j.1533-6077.2005.00073.X.
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Someone who is made aware of the glitch hurries to intervene. Since you have
earbuds in and are enjoying your music turned up loud, they cannot warn
you and can prevent you from pressing the send button only by killing you.®

According to VIOLATION, you are liable to be harmed in both cases.” Accord-
ing to CULPABILITY, you are liable in neither. Yet there may seem a morally
relevant difference between the two cases: only in the first does your action
make the resulting threat a reasonably foreseeable consequence of that type
of action.? For this reason, argues McMahan, only in Driver are you morally
responsiblefor the outcome: the harm in Driveris a matter of bad option luck,
whereas the harm in Phone is a matter of bad brute luck.’ This may seem a
crucial difference when it comes to requiring a person to internalize costs
they have externalized onto others. A person seems to have no standing to
complain if they are made to bear the costs of a gamble they knowingly un-
dertook, even if that gamble was permissible given their evidence.

These luck-egalitarian considerations incline many theorists to endorse
a theory that assigns liability in Driver but not in Phone—the so-called RE-
SPONSIBILITY Account. According to this account, a person is liable to (nec-
essary and proportionate) defensive harm just in case they are morally re-
sponsible for posing a threat of violating someone else’s rights.'®

6. McMahan, “Basis of Moral Liability,” 387.

7. Or so thought Thomson, and so have assumed many of her critics. Note that VioLaTION
implies liability in Phone only on the assumption that pressing the “send” button would violate
the innocent victim’s rights. This assumption is not obviously true.

8. Jeff McMahan claims that some unjust harm is a reasonably foreseeable outcome of an ac-
tion ¢ in the relevant sense just in case either (i) ¢ is a token of a risk-imposing type of activity, or
(ii) “in the circumstances the agent ought to have foreseen [that ¢-ing] carried a non-negligible
risk of causing a significant unjust harm.” McMahan, “Basis of Moral Liability,” 397.

9. An outcome is a matter of brute luck for you to the extent it results from factors beyond
your control, and a matter of option luck to the extent it results from factors within your con-
trol—for instance, as a foreseeable consequence of a deliberate choice. In Ronald Dworkin’s
words, option luck “is a matter of how deliberate and calculated gambles turn out—whether
someone gains or loses through accepting an isolated risk he or she should have anticipated
and might have declined.” Ronald Dworkin, Sovereign Virtue: The Theory and Practice of Equality
(Harvard University Press, 2000), 73, https://doi.org/10.2307/j.ctvic3pdor.

10. Theorists who endorse some version of this account include: Helen Frowe, De-
fensive Killing (Oxford University Press, 2014), 72-87, https://doi.org/10.1093/acprof:o
$0/9780199609857.001.0001; Kerah Gordon-Solmon, “What Makes a Person Liable to Defen-
sive Harm?,” Philosophy and Phenomenological Research 97, no. 3 (2018): 543-67, https://doi.
org/10.1111/phpr.12369; Michael Otsuka, “Killing the Innocent in Self-Defense,” Philosophy
& Public Affairs 23, no. 1 (1994): 74-94, https://doi.org/10.1111/j.1088-4963.1994.tboo0os.x; Jeff
McMahan, “Basis of Moral Liability;” Jeff McMahan, Killing in War (Oxford University Press,
2009), 155-202, https://doi.org/10.1093/acprof:0s0/9780199548668.001.0001; and Michael Otsuka,
“The Moral Responsibility Account of Liability to Defensive Killing,” in The Ethics of Self-De-
fense, ed. Christian Coons and Michael Weber (Oxford University Press, 2016), 51-68, https://doi.
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These three accounts have largely dominated the literature. And so it is
refreshing to see a novel theory enter the mix of late—a theory that, like RE-
SPONSIBILITY, attempts to occupy a middle ground between VioLaTION and
CurpaBILITY both in terms of the agency it requires for liability and in terms
of the extent to which it makes liability sensitive to luck. This is Jonathan
Quong’s “Moral Status” theory of liability."' Quong agrees with McMahan
and other defenders of REsPoNSIBILITY that culpability is not required for
liability (contra CULPABILITY), that merely posing a threat of violating a right
is insufficient for liability (contra VioLATION), and that the extra agential in-
gredient needed has to do with engaging in certain kinds of risk-imposing
behavior. Quong rejects, however, the claim that moral responsibility is that
extra agential ingredient. Indeed, on Quong’s view one can foreseeably bring
about a threat to another’s rights without incurring liability. On Quong’s view
what matters, rather, is whether one makes a certain kind of mistake about
the rights that others have. What matters is whether (in a special sense that
we'll unpack shortly) one treats others “as if” they lack rights they in fact have.

This essay interrogates this idea that liability is grounded in the phenom-
enon of treating others “as if” they lack certain rights. In Section II I unpack
Quong’s particular precisification of this idea and his motivation for endors-
ing it. In Section III I express three worries for Quong’s account. In Section
IV I abstract away from Quong’s particular account to determine the most
plausible version of the idea that liability is grounded in treating others “as
if” they lack certain rights. I argue that, in the end, an appeal to the as-if
phenomenon probably does more to motivate a theory of liability like Thom-
son’s VIOLATION than Quong’s MORAL STATUS.

II. The Moral Status Account

The idea underlying Quong’s account is a simple one. It's an idea he describes

as “independently plausible”:'?

The intuitive idea is that when we act as ifother people lack moral rights
against the harms that we might impose, but those others possess these

org/10.1093/acprof:0s0/9780190206086.003.0003. Not all proponents of this account agree with
McMahan as to how best to understand the relevant notion of “moral responsibility,” though
they all agree that moral responsibility does not imply culpability.

11. Jonathan Quong, The Morality of Defensive Force (Oxford University Press, 2020), ch. 2,
https://doi.org/10.1093/0s0/9780198851103.003.0002; and Jonathan Quong, “Liability to Defen-
sive Harm,” Philosophy & Public Affairs 40, no. 1 (2012): 45-77, https://doi.org/10.1111/j.1088-
4963.2012.01217.X.

12. Quong, Defensive Force, 39.
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moral rights, we lose the standing to complain if defensive harm is
imposed on us to avert our wrongful threats.'?

I'll call this Quong’s

Ur-ldea We make ourselves liable to defensive harm when and be-
cause we mistakenly act as if other people lack the moral rights that are
threatened by our action.

As we'll see later, “acting as if someone lacks rights they in fact possess” is
ambiguous. As a result, there are different ways of fleshing out the Ur-Idea.
Quong offers one particular way of doing so. Understanding his specification
requires understanding, first, the difference between so-called fact-relative
and evidence-relative moral permissibility."* As Quong uses the terms, an act
is permissible in the fact-relative sense if it would be permissible “if we knew
all the relevant facts,” and permissible in the evidence-relative sense if it
would be permissible “if the relevant facts were what the available evidence
gives us sufficient (or apparently sufficient) reason to believe they are.”*® To
illustrate the difference, suppose an unconscious patient is brought to the
emergency room, and all the available evidence gives the doctor compelling
reason to believe the patient needs his arm immediately amputated. The ev-
idence, however, is misleading, and as a matter of fact the amputation will
in no way benefit the patient. In this case, the doctor would have an evi-
dence-relative, but not a fact-relative, permission to amputate the arm.

The particular form of treating another “as if” they lack rights that
Quong is interested in is one that he characterizes in terms of evidence-rel-
ative permissibility:'®

MoRAL STATUS Account A is liable to defensive harm for ¢-ing just in case
(i) there is some right R had by someone V such that by ¢-ing A poses a threat
(or apparent threat) to R, and either (ii) A lacks an evidence-relative permis-
sion to ¢, or (iii) A has an evidence-relative permission to ¢ but only because
A’s evidence gives him sufficient reason to believe that V lacks right R.'”

13. Jonathan Quong, “The Morality of Defensive Force: Replies to Christie, Hecht, and Parry,”
Journal of Moral Philosophy 20, no. 5-6 (2023): 462, https://doi.org/10.1163/17455243-20234236.

14. To my knowledge, this language traces back to Derek Parfit, On What Matters, vol. 1 (Oxford
University Press, 2011), 150-151, https://doi.org/10.1093/acprof:0sobl/9780199572809.001.0001.

15. Quong, Defensive Force, 20.

16. Quong, Defensive Force, 38; Quong, “Replies,” 464—470.

17. Quong sometimes formulates the account in conditional, rather than biconditional form,
in a way that suggests the account provides merely a sufficient condition for liability. Quong,
Defensive Force, 38. Elsewhere he formulates the account in biconditional form, suggesting both
necessary and sufficient conditions. Quong, Defensive Force, 41. The biconditional formulation
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This account posits two paths to liability. The first path is captured by the
conjunction of (i) and (ii): I make myself liable to defensive harm if I threaten
your right by engaging in evidence-relative impermissible conduct. VIOLATION
shares this commitment. And it is a claim that REspoNSIBILITY and CULPA-
BILITY are defeasibly committed to: on those theories, posing a threat to your
rights by way of evidence-relative impermissible conduct renders me liable
so long as there is not a defeater to my responsibility or fault (such as duress).

The really innovative feature of MORAL StaTus concerns condition (iii).
Quong proposes a novel, non-fault-based path to liability, captured by the
conjunction of conditions (i) and (iii). A person who poses a threat as a
result of evidence-relative permissible conduct is liable just in case the ev-
idence-relative permissibility of their conduct “depends on” the mistaken as-
sumption that the victim lacks a certain right. Says Quong:

Even when we do not act wrongly in the evidence-relative sense, we
sometimes gamble with the moral rights of others in the sense described
above: we act in ways that we ought to know would be wrong but for
the assumption that certain others lack rights. Though it does not make
sense to blame us when we act in these ways, it does make sense to say
that we may forfeit some of our rights when we take these sorts of risks.'?

It is helpful to illustrate the idea with a case. Consider:

Resident The identical twin of a notorious mass murderer is driving in the
middle of a stormy night in a remote area when his car breaks down. He is
not in a position to suspect that his twin brother, the murderer, has within
the past few hours escaped from prison in just this area, and that the res-
idents have been warned of the escape. The murderer’s notoriety derives
from his invariable modus operandi: he violently breaks into people’s homes
and kills them instantly. As the twin whose car has broken down approaches
a house to request to use the telephone, the resident of the house takes aim
to shoot him, reasonably believing him to be the murderer and her life to be
in imminent danger.'®

is clearly the intended one, as many of the implications Quong claims for the account require
the necessity claim. His verdict that the conscientious driver is not liable, for example, is based
on the fact that the evidence-relative permissibility of his driving does not depend on mistaken
evidence about the pedestrian’s rights. This inference is unavailable if the account states only a
sufficient condition for liability.

18. Quong, Defensive Force, 37-38; italics mine.

19. The case, I believe, originates with McMahan, “Basis of Moral Liability,” 387, and appears
in Quong, Defensive Force, 24.
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The resident is a non-culpable aggressor, since (by stipulation) her evidence
that the twin poses an imminent threat is compelling enough to give her an
evidence-relative permission to attack him. But the resident has this per-
mission only because her evidence is mistaken about the twin’s rights, as a
result of her being mistaken about the twin’s identity. If her evidence didn't
support the belief that the twin was liable to be harmed, then she wouldn’t
have an evidence-relative permission to attack him. This is why, according to
MoORAL STATUS, she is liable to be harmed even though she is non-culpable.
(Quong’s ‘but for’ language in the quotation above suggests a counterfactual
understanding of dependence: the permission depends on a rights mistake
just in case the agent would lack the permission if their evidence didn’t con-
tain that mistake.)

Like RESPONSIBILITY, MORAL STATUS occupies a moderate position be-
tween VIOLATION and CULPABILITY. Contra VIOLATION, more is required than
merely posing a threat to someone’s rights; one must pose a threat in a par-
ticular kind of way. Contra CuLPABILITY, fault isn’t required. But there are
important differences between RESPONSIBILITY and MORAL STATUS. Most
notably, according to MORAL STATUS one can fail to be liable even when one
poses a foreseeable threat.

Recall the case of Driver, for instance, where despite your conscien-
tious driving you pose a threat to an innocent person’s rights. According to
McMabhan, the relevant test for liability is a foreseeability test. Is it reasonably
foreseeable that taking a car on the road might result in a threat to an inno-
cent person? The answer is clearly Yes:

What makes [the driver] liable is that, as a morally responsible agent, he

voluntarily chose to set a couple of tons of steel rolling as a means of pur-
suing his ends, knowing that this would involve a tiny risk that he would

lose control of this dangerous object that he had set in motion, thereby
imperiling the lives of the innocent ... the driver is liable because he

voluntarily engaged in a risk imposing activity and is responsible for the

consequences when the risks he imposed eventuate in harms.?°

MoraAL Status utilizes a different test. Instead of asking whether the threat
was foreseeable, we ask, first, whether you (the driver) had an evidence-rel-
ative permission for taking your car out on the road, and, second, whether
that permission depends on your evidence failing to attribute rights to the
would-be victim that she in fact possesses. The answers, respectively, are Yes
and No: “The evidence-relative permissibility of getting behind the wheel of

20. McMahan, “Basis of Moral Liability,” 394.



“As If”: Reasonable Mistakes and Defensive Liability 319

a vehicle and imposing a tiny risk of harm on others does not depend on
treating those others as if they lack any rights against harm.”?! This is be-
cause, says Quong:

In the case of prudent driving ... the fact that [the driver] imposes a tiny
risk of harm on others is consistent with everyone’s moral status, since
the risk of harm is (we are assuming) justifiable to all persons in light
of the balance of costs and benefits of the practice of prudent driving.*?

For this reason, MORAL STATUS gives a different verdict from RESPONSIBILITY
in the case of Driver and declares the driver non-liable.

Quong takes this to be a virtue of his account. He finds it extremely coun-
terintuitive that the driver is liable to defensive harm.?® In Quong’s view,
MoORAL STATUS strikes a sweeter spot than RESPONSIBILITY in the way it dis-
criminates between different cases of non-culpable aggression. In contrast
to RESPONSIBILITY, MORAL STATUS delivers asymmetric verdicts in Resident
and Driver: the non-culpable threatener is liable in Residentbut not in Driver.
Quong finds this to be the intuitively correct result.

I1l. Worries for the Moral Status Account

The MoORAL StATUS account is fresh and ingenious. Nonetheless, I doubt it
plausibly captures the way in which acting “as if” others lack rights is rele-
vant to liability. I have three worries.

My first concern is that MORAL STATUS is too narrow in its focus on the
kinds of mistakes that can give rise to liability. It claims that evidence-rel-
ative permissible uses of force generate liability only when the permission
depends on a mistake about what rights their target has. Resident is an ex-
ample where the permission depends on such a mistake. So too are cases
where one makes no mistake about the identity of their target, but has mis-
taken evidence that their target has waived or forfeited rights. Let’s call these
mistakes of rights attribution: these are mistakes where one believes, of her
target, that he fails to possess rights against whatever harm her action im-
poses on him.

21. Quong, Defensive Force, 39.

22. Quong, Defensive Force, 37.

23. Quong, Defensive Force, 39. Though Quong believes that the pedestrian would nonethe-
less be permitted to harm the driver in self-defense. On his view, the pedestrian’s agent-relative
prerogatives permit her to infringe the driver’s rights to defend herself. See, Quong, Defensive
Force, 58-95.
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The problem for MORAL StATUS is that there are other kinds of mistakes
that also seem to give rise to liability. Consider, first:

Scare the Bear Hiker is hiking in the wilderness, believing himself to be
alone. He stumbles across a hungry grizzly bear that gives chase. Hiker has
good reason to believe that he can defend his life only by throwing a grenade
in the bear’s direction to scare it off. Hiker is quite confident, though not
sure, that there is no one in the vicinity of where he is throwing the grenade.
Unfortunately, two of his neighbors, Alice and Bob, happen to be just out of
sight and exactly where Hiker throws the grenade. They can defend them-
selves only by kicking the grenade back to Hiker, harming him.

I find it intuitively compelling that Hiker makes himself liable to have the
grenade kicked back, despite the fact that he has an evidence-relative per-
mission to throw the grenade. Cases like these make trouble for CULPABILITY,
since Hiker is not culpable for the threat he poses to Alice and Bob. Hiker is
not culpable because he has very good reason to believe that throwing the
grenade is necessary to save his life, and very little reason to believe that any-
one else is in the vicinity.?* (VioLaTION and RESPONSIBILITY both imply that
he isliable.) But this case also makes trouble for MORAL STATUS, as this the-
ory also implies that Hiker is not liable. This is because Hiker does not make
any mistakes about people’s rights: his evidence (we can stipulate) gets it
exactly right when it comes to the question of whether Alice and Bob have
forfeited rights. He correctly believes that they are in possession of all their
usual rights to not be harmed. This, then, is not a case involving a mistake of
rights attribution, by contrast to a case like Resident. Hiker’s mistake is only a
mistake about whether anyone will be harmed by his action.

But isn't it just as morally serious for the evidence-relative permissibility
of one’s conduct to depend on the accuracy of one’s evidence about whether
rights are put at risk by that conduct as for it to depend on the accuracy of
one’s evidence about who has what rights? Moreover, isn't tossing the grenade
on the basis of this kind of mistake also a way of “gambling” with people’s
rights??® The gamble in this case is just the gamble that there is no one in the

24.ViorationN implies that Hiker is liable (given the plausible assumption that Alice and Bob
would suffer the infringement of a right were they injured by the grenade). Whether RESPONSI-
BILITY also delivers a verdict of liability depends on the kind of foreseeability required for moral
responsibility. It seems plausible, however, that if the conscientious driver is liable when his
evidence-relative permissible, risky undertaking eventuates in a threat, then the hiker is also
liable for the same reason.

25. This language is a call back to the Quong passage we quoted earlier: “Even when we do not
act wrongly in the evidence-relative sense, we sometimes gamble with the moral rights of others
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vicinity of the grenade—a gamble one surely takes whenever one throws an
inherently dangerous explosive device into an area where they know there is
some chance that other people are present. So the worry for MORAL StaTUS
is that it is unjustifiably focused on only one kind of mistake about, and way
of gambling with, the rights of others.

There are yet further kinds of mistakes that give rise to liability. Consider:

Warehouse Adam is informed by many extremely reliable sources that a
villain is holed up in a long-since-abandoned warehouse and is preparing
to use a remote detonator to set off a bomb that will kill thousands of peo-
ple. Adam’s sources inform him that the detonation can be prevented only if
Adam throws a grenade into the warehouse, killing the villain and seriously
injuring two innocent bystanders, Beatrice and Charlie, who have been taken
hostage. Adam throws the grenade, knowing that this will cause Beatrice and
Charlie’s rights to be infringed, but believing that the infringement is per-
missible in light of the thousands of lives that will be saved. As it turns out,
there is no villain in the warehouse—only Beatrice and Charlie. They will be
seriously harmed unless they kick the grenade back towards Adam, in which
case he will be seriously harmed instead.

It is very compelling that Adam makes himself liable to be harmed. But
MoraL Status implies otherwise. Adam does not make any mistake of
rights attribution.

But he also doesn't make the same sort of mistake as in Scare the Bear.
Adam correctly judges who will be harmed by his conduct and whose
rights will be infringed. He makes no mistakes about whether anyone will
be harmed by his action; he makes no mistakes about the identity of those
who will be harmed by his action; and he makes no mistakes about what
rights those people have. His only mistake is about whether the rights and
interests of third parties provide sufficient reason to justify the infringement
of Beatrice and Charlie’s rights. His evidence gives him sufficient reason to
believe that there is such a justification, when in fact there is not. But again:
isn't tossing a grenade into the warehouse on the basis of thiskind of mistake
just as much a way of “gambling” with people’s rights as doing so on the basis
of mistakes of rights attribution?

So the first worry for MoRAL Status is this. The theory claims that some-
one who imposes an evidence-relative permissible threat to others makes

... we act in ways that we ought to know would be wrong but for the assumption that certain
others lack rights... It does make sense to say that we may forfeit some of our rights when we
take these sorts of risks.” Quong, Defensive Force, 37.
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himselfliable only if he makes what I've called a mistake of rights attribution:
he mistakenly believes of those whom he threatens to harm that they lack
rights against that harm. The worry for MORAL STATUS is that it seems evi-
dence-relative permissible threateners can make themselves liable by way
of other kinds of mistakes, such as mistakes about whether anyone would be
harmed at all (Scare the Bear), or whether there is a justification for infring-
ing the rights of those who would be harmed (Warehouse).

A second worry for MORAL STATUS is that it discriminates between cases
where it seems it shouldn’t. Consider the following pair of cases. (Stipulate,
for the sake of illustration, that (i) it is fact-relative permissible to redirect
a trolley towards one innocent person to save five, (ii) it is fact-relative im-
permissible to redirect towards one innocent person to save fewer than five,
and (iii) it is fact-relative permissible to redirect towards one liable person to
save even just one innocent person.)?®

Waiting on Trolley 1 Alice sees a runaway trolley barreling down the tracks.
Her evidence is that there are five innocent people stuck on the primary
track, out of eyesight. Alice can redirect the trolley at 7, in which case it will
break Brianna’s legs, whom Alice has good reason to think is the person at
fault for the runaway trolley. In fact, there is no one threatened by the run-
away trolley on the primary track, and Brianna had nothing to do with the
runaway trolley. Alice redirects the trolley. Brianna can defend herself only
by breaking Alice’s legs.?”

Waiting on Trolley 2  As before, except that Alice does not redirect the trolley
at f,. At , she receives a radio call that changes her evidence. Her evidence is
now that there are only two innocent people stuck on the tracks. (As before,

26. If you disagree with those particular numbers, feel free to adjust to taste.

27. This case has similarities to a case from Lars Christie in his critique of MORAL STATUS in
Lars Christie, “Mortal Mistakes,” Journal of Moral Philosophy 125, no. 1 (2022): 9, https://doi.
0rg/10.1163/17455243-20220002. Christie’s case is also one where an agent has an evidence-rel-
ative permission to turn the trolley on account of evidence that doing so will save a number of
innocent people (though in his version, the agent does not have any evidence that their target
lacks rights, and they turn the trolley with the intention of murdering their target). Christie and
Ideploy our cases in service of different objections, however. Christie argues that MORAL STATUS
is too narrow because it fails to imply liability in some cases involving culpable threats. My ob-
jection is that Quong’s formulation of his account in terms of evidential “dependence” generates
arbitrary asymmetries. The key feature of my cases is that theyre presented as a comparative
pair: Alice makes the very same mistake about Brianna’s rights in both cases, acts on the same
evidence and for the same reasons, and yet MORAL Status delivers different verdicts based
solely on whether Alice happens to have a counterfactual backup justification she’s unaware
of. This isn’t at all about culpability, but about whether Quong’s account tracks morally relevant
features of one’s evidence, and about whether his account plausibly captures the idea of acting
“as if” someone lacks rights.
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there is in fact no one on the primary track.) She still has opportunity to re-
direct the trolley towards Brianna, whom she still has good reason to think is
the person at fault for the runaway trolley. She redirects the trolley. As before,
Brianna is innocent and can defend herself only by breaking Alice’s legs.

In both cases Alice has an evidence-relative, but not a fact-relative, permis-
sion to redirect the trolley. She has an evidence-relative permission in both
cases because in both cases she has excellent evidence that Brianna is liable
to be harmed. She lacks a fact-relative permission in both cases because in
both cases Brianna is not liable to be harmed and there is no one who ben-
efits from harming her. The only difference between the two cases concerns
Alice’s evidence about the number of people on the primary track.

I find it very hard to believe that this difference could make a difference
as to whether Alice is liable to be harmed. Surely, if Alice is (not) liable to be
harmed in the one case, she is (not) liable to be harmed in the other.

But MoRAL StaTUS seems to deliver an asymmetric verdict in these two
trolley cases. According to MoraL Status, Alice is liable just in case her ev-
idence-relative permission depends on mistaken evidence about Brianna’s
rights, where Quong cashes out this dependence in counterfactual, “but for’
terms.?® Only in the second case, however, do we find such dependence. In
the first case, Alice’s evidence-relative permission is not dependent on her
mistake about Brianna’s liability. This is because that permission is “backed up’
by a lesser-evil justification: Alice would have an evidence-relative permission
to redirect the trolley even if she knew that Brianna was innocent, since, by
the lights of her evidence, she would still have a lesser-evil justification for
redirecting the trolley. In the second case, by contrast, Alice’s permission isn’t
backed up by such a lesser-evil justification. In that case, then, her permis-
sion does depend on her mistake about Brianna’s rights. MORAL Status thus
implies that Alice makes herself liable in the second case, but not in the first.?*

)

y

28. “Even when we do not act wrongly in the evidence-relative sense, we sometimes gamble
with the moral rights of others...: we act in ways that we ought to know would be wrong but
for the assumption that certain others lack rights.” Quong, Defensive Force: 37-38; italics mine.

29. This objection is predicated on Quong’s counterfactual gloss on “depends on,” according
to which X’s evidence-relative permission to ¢ depends on X’s evidence e just in case X would
lack that permission if he were not in possession of e. This is the reading best supported by
Quong’s use of “but for” language. We might wonder, however, whether the trolley objection can
be defused by opting for a different notion of dependence.

I'm dubious. A causal reading won't do. Evidence-relative permissions, as Quong defines
them, are themselves counterfactual in nature; they are determined by asking what would be
permissible if the facts were as one’s evidence suggests. The answer to this counterfactual ques-
tion is determined by one’s evidence together with the correct moral principles. On this picture,
there’s no sense to be made of the idea that a bit of evidence causes an evidence-relative permis-
sion. Evidence explains the permission, but not by causing it.
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This implication is very counterintuitive on its face. And it looks even
more counterintuitive the closer we squint at it. In both trolley cases Alice
makes the very same kind of mistake about what rights Brianna has. The
difference between the cases, again, is just a difference about whether Al-
ice’s evidence-relative permission depends on this mistake. But why should
the dependence relationship between the mistake and the evidence-relative
permission determine liability, rather than the mistake itself?

Moreover, it’s not just that Alice makes the same mistake in both cases; it’s
also that she intuitively “gambles” with Brianna’s rights in both cases. She
risks being wrong, not just about what rights Brianna has, but also about
whether the rights of others justify the infringement of Brianna’s rights. So
the question now becomes: Why should Quong’s particular way of charac-
terizing the phenomenon of gambling with the rights of others determine
liability rather than the more familiar kind of gamble that Alice’s makes in
both cases?

So it’s not just that MORAL StaTus has counterintuitive implications. My
third and final worry for the account that cases like Waiting on Trolley bring
out is that MorAL STaTUS looks inadequate as a precisification of the idea
that centrally motivates the account: Quong’s Ur-Idea. Step back a moment
and consider where we've ended up in relation to that idea. The idea, re-
call, is that we make ourselves liable to defensive harm when and because
we mistakenly act as if other people lack the moral rights that are in fact
threatened by our action. Ignore, for the moment, the question of whether
it is plausible that acting in this way grounds liability. Consider the more ba-
sic question what it means to act in this way. One worry that emerges from

The only alternative I see to a counterfactual or causal notion of dependence is an explana-
tory one, according to which the evidence-relative permissibility of ¢-ing depends on evidence
ejust in case e is part of the set of evidence in virtue of which ¢-ing is evidence-relative per-
missible. But what is that body of evidence in virtue of which something is permissible? It’s
hard to resist the answer that it is one’s tofal body of evidence, since what it is for an action
to be evidence-relative permissible is for the facts to be as one’s total evidence gives one suf-
ficient reason to believe they are. But MoRrAL StaTus would make liability contingent on in-
tuitively irrelevant kinds of mistakes if any mistaken evidence in one’s total body of evidence
about people’s rights could make one liable. For example, imagine the case of Driver. On this
total-evidence form of explanatory dependence, the conscientious driver could be liable if he
had mistaken evidence that, for example, the pedestrian has consented to an unrelated medical
procedure that she hadn't, or that she had forfeited rights against punishment by committing
some crime the previous week.

We might try to resist such promiscuity by arguing that the evidence in virtue of which some
action is permissible isn’t one’s total body of evidence, but rather some relevant subset of that
evidence. But how else to distinguish between “relevant” and “irrelevant” evidence without fall-
ing back on counterfactual dependence?
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reflection on our cases is that Quong’s answer to this latter question is dubi-
ous in its own right. Quong is offering an account of a pre-theoretic concept;
the idea of “acting as if others lack rights” is not a term of art. But, for my part,
I can’t detect any sense of the “as if” language where it seems felicitous to
say, for example, that Alice treats Brianna as if she lacks rights in one of the
trolley cases but not in the other. This leads me to worry whether Quong’s
characterization of the “as if” phenomenon is adequate in its own right—in-
dependent of the theory of liability he builds on top of it.

In summary, we can distinguish three worries for MORAL Status. First, it
allows liability to arise on the basis of an implausibly narrow range of mis-
takes we might make. It predicates liability on one kind of mistake (mistakes
of rights attribution) while ignoring other kinds of mistakes that can give rise
to liability. Second, it makes liability dependent on factors that seem mor-
ally irrelevant, such as whether or not one’s evidence-relative permission is
overdetermined, as illustrated in the pair of Waiting on Trolley cases. Both
of these worries constitute a comparative disadvantage for MORAL STATUS,
since two of its competitors—VIOLATION and RESPONSIBILITY—deliver intu-
itively correct results in all of the above cases.

The third worry is that MoraL Status offers a descriptively implausible
account of what it is to treat someone as if they lack rights. It offers a charac-
terization of the as-if phenomenon that does not seem to capture anything
we would pre-theoretically recognize as a kind of that phenomenon. For this
reason, MoRrAL StaTUs fails to be a precisification of Quong’s Ur-Idea and
thus fails to be motivated by the plausibility of that idea.

IV. Clarifying “As If”

So: can we flesh out this notion of treating someone as if they lack rights they
in fact possess in a way that is both independently plausible and that explains
why the mistakes made by the aggressors in Scare the Bear, Warehouse, and
Waiting on Trolley make those aggressors liable to defensive force?

To answer the question, we first need to disambiguate the locution, “treat-
ing X asifshelacksrights.” There is not a univocal phenomenon that is picked
out by this language. Plausibly, one thing this language might pick out is a
deliberative phenomenon. In this sense, to treat someone as if they lack a
certain right is to fail to appropriately take that right into consideration in
one’s practical deliberations. There are two different ways one might fail to
appropriately take a right into consideration. The first is an evidence-rela-
tive, deliberative failing: one fails to give someone’s right the weight in one’s
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deliberations that one ought to given one’s evidence. The second is a fact-rel-
ative, deliberative failing: one fails to give someone’s right the weight in one’s
deliberations that one ought to, given the facts.

Acting on the basis of such deliberative failings is one way of acting as if
others lack rights they in fact possess. But I doubt we can plausibly flesh out
the Ur-Idea in terms of either of these deliberative failings. Consider, first,
the evidence-relative failure: X fails to give Y’s right the weight in her delib-
erations that she ought to, given her evidence. The problem is that the mis-
taken aggressors in Scare the Bear, Warehouse, and Waiting on Trolleyneedn’t
exhibit this kind of failure. In each of those cases, we can simply stipulate in
our description that the mistaken aggressor does not fail to give appropriate
deliberative weight to the rights of their victims in light of their evidence. The
same goes for the Resident case. Appeal to an evidential-deliberative failing
cannot, then, explain why the mistakes in these various cases render the ag-
gressor liable to defensive force.

Consider the fact-relative, deliberative failure: X fails to give Y’s right the
weight in her deliberations that she ought to, given the facts. Appeal to this
sort of failure fares a bit better. In Resident, the mistaken aggressor does en-
gage in a deliberative failing in this sense. She fails to give proper weight in
her deliberations to the rights the innocent twin actually has. If the resident
were aware of all the facts, we would clearly blame her for the way she deliber-
ates. The same goes for the mistaken aggressor in the Waiting on Trolley cases:
since there is, in fact, no one on the primary tracks, and since Brianna is not
in fact liable to be harmed, Alice fails to treat her rights with their due weight
when she deliberates as she does. The problem, however, is that there is no
such failure in a case like Warehouse. In Warehouse, Adam does not fail to give
Beatrice and Charlie’s rights the weight he ought to. He correctly judges that
they have full rights against being harmed. His failing is not that he fails to
properly appreciate their rights in his deliberations, but consists only in his
mistaken belief that those rights are overridden by a greater benefit.*°

There is, however, another available interpretation of the as-if phenome-
non—distinct both from Quong’s interpretation and the deliberative inter-
pretations. Call it the objectiveinterpretation: to treat someone as if they lack

30. It’s less clear how to characterize the failure in Scare the Bear. In one sense, Hiker does
not fail to give Alice and Bob’s rights the deliberative weight he ought to in light of the facts: it
isn't part of his deliberations that Alice and Bob have less weighty rights than they in fact do. But
there is a sense in which Hiker does fail to give their rights the deliberative weight he ought to:
if he knew the facts, Alice and Bob’s rights should figure more prominently in his deliberations.
This is thus one sense in which Hiker fails to take his victims’ rights into his deliberations that
isn't present in the Warehouse case, where Adam’s victims figure as prominently as they ought
to in his deliberations.



“As If”: Reasonable Mistakes and Defensive Liability 327

a certain right is simply to act in a way that in fact threatens that right with-
out a fact-relative justification for doing so.

This interpretation is faithful to the “as if” language in the following way:.
When we say that A acts “as if B lacks a right,” we're often saying something
about how A’s action treats B, rather than something about A's mental states
or deliberative process. Specifically, we are saying that A’s action infringes B’s
rights without a fact-relative justification for doing so. Why the justification
qualification? Because a fact-relative justification transforms a rights viola-
tion into a permissible infringement, and it seems implausible to describe a
permissible infringement of a right as a way of acting as if that right isn’t in
force. On the contrary, when A permissibly infringes B’s rights, she is acting
in a way consistent with the force of B’s rights. It is only when there is no such
justification that transgressing Bob’s rights treats him in a way that is incon-
sistent with the force of those rights.

The objective understanding of the as-if phenomenon has a decisive ad-
vantage over Quong’s evidential understanding. If we flesh out the Ur-Idea
in these objective terms, rather than in evidential terms, a theory of liability
emerges that accommodates the full range of liability-grounding mistakes
canvassed in this paper. Resident, Scare the Bear, Warehouse, Waiting on
Trolley—in each of these cases the agent mistakenly treats someone as if they
lack rights in the objective sense.

But notice what it would mean to endorse the Ur-Idea so understood.
It would be to come full circle: it would be to endorse nothing other than
Thomson’s classic VIOLATION theory. VIOLATION, recall, just is the claim that
a person is liable to defensive harm when they pose a threat to someone’s
rights. This is just another way of saying that a person is liable when they act
(in the objective sense) as if someone lacks a right they in fact possess.®!

Quong says:

What matters is whether a person, judged from the evidence-relative
standpoint, acts as if others lack rights against harm. When, and only
when, our actions have this particular feature—treating others with
something less than the concern and respect they are due—we make
ourselves liable to defensive harm.3?

31. To get RESPONSIBILITY or CULPABILITY we would need to soften the Ur-Idea. We would
need to say that acting (in the objective sense) as if someone lacks a right they in fact possess is
not sufficient for liability. We would need to add a responsibility or culpability condition.

32. Quong, Defensive Force, 41; italics mine.
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VIOLATION just is the view expressed by this quotation, replacing “evi-
dence-relative standpoint” with “fact-relative standpoint.” MORAL STATUS
and VIOLATION can both be understood as sharing the same underlying
idea that liability follows from a failure to treat others with “the concern
and respect they are due.” They merely differ in their choice between an evi-
dence-relative and fact-relative form of this failure.

I'm not claiming that we should endorse VioLATION. My claim is just that
in as much as one finds Quong’s Ur-Idea intuitively compelling, one argu-
ably has more reason to embrace Thomson’s VIOLATION account on that
basis than Quong’s MORAL STATUS account.
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