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TOWARDS A RAWLSIAN THEORY
OF PRODUCTIVE JUSTICE: A REPLY
TO STANCZYK

Callum Zavos MacRae

Many political philosophers believe that freedom of occupational choice rules out both using
legal means to force people to work and holding individuals under a moral duty to serve in
socially useful professions. Most political philosophers also believe that justice requires that
people be provided with certain goods, such as those resources required to meet their basic
needs. But what if not enough of those goods are produced when we allow individuals to freely
choose their own occupations? This is the problem of productive justice. Lucas Stanczyk has
argued forcefully that the problem of productive justice represents a serious challenge to con-
temporary liberal egalitarianism. This paper offers to meet this challenge, by offering a Rawlsian
theory of productive of justice that can resolve the problem without abandoning the core com-
mitments of liberal egalitarianism.

I. Introduction

Many theorists believe that a just society should be committed to freedom
of occupational choice. Moreover, most theorists also believe that that com-
mitment entails both (a) that states cannot use their coercive powers to force
people into working in particular professions, and (b) that individuals are
not under an obligation of justice to choose particular professions. However,
the vast majority are also committed to the view that justice requires, at the
very least, that people have access to the goods and services needed to meet
their basic needs. But what if not enough of those goods and services are
produced when individuals choose their occupations freely?

Following Lucas Stanczyk, let’s call this the “problem of productive
justice.”* The problem of productive justice will be a difficult problem for
any comprehensive political theory to solve. But Stanczyk argues that liberal

1. Lucas Stanczyk, “Productive Justice,” Philosophy & Public Affairs 40, no. 2 (2012): 144-64,
https://doi.org/10.1111/j.1088-4963.2012.01212.X.

285


https://doi.org/10.16995/fe.24867
https://doi.org/10.1111/j.1088-4963.2012.01212.x

286 Free & Equal

egalitarianism is particularly ill-placed to address it, since the central com-
mitments of liberal egalitarianism appear to give rise to an incoherent posi-
tion. On the one hand, liberal egalitarians’ strong commitments to (at least)
a social minimum mean that they must say that the failure to provide these
goods and services is a grave injustice. On the other hand, they must say that
no injustice has been done in failing to provide these goods and services,
since their equally strong commitment to freedom of occupation means that
they must take individuals to be both morally and legally entitled to choose
not to provide them.

The purpose of this paper is to rescue liberal egalitarianism from this
charge. One proposal might be to argue that liberal egalitarianism can and
should reject (b), that individuals are not under an obligation of justice to
volunteer for particular professions.? In this paper I put that route aside. In-
stead, I argue that liberal egalitarianism can and should reject (a), that states
cannot use their coercive powers to force people into working in particu-
lar professions. I will argue that, when properly understood, Rawls’s theory
of justice (and “high liberal” approaches to justice more broadly) can allow
for certain, moderate kinds of mandatory civilian service, and consequently
that it contains the resources for an attractive solution to the problem of pro-
ductive justice.?

My argument rests on the high liberal interpretation of the priority of lib-
erty that Rawls describes most clearly in Lecture VIII of Political Liberalism.*
In that discussion, Rawls makes clear that once a list of basic liberties has

2. This idea is an important part of Cohen’s celebrated critique of Rawlsianism, and liberal
egalitarianism more broadly. G.A. Cohen, Rescuing Justice and Equality (Harvard University
Press, 2008) https://doi.org/10.4159/9780674029651. For liberal egalitarian defences of the claim
that individuals are not under an obligation of justice to volunteer for particular professions,
see Joshua Cohen, “Taking People as They Are?,” Philosophy & Public Affairs 30, no. 4 (2001):
363-86, https://doi.org/10.1111/j.1088-4963.2001.00363.x; Thomas W. Pogge, “On the Site of Dis-
tributive Justice: Reflections on Cohen and Murphy,” Philosophy & Public Affairs 29, no. 2 (2000):
137-69, https://doi.org/10.1111/j.1088-4963.2000.00137.x; Samuel Scheffler, “Is the Basic Structure
Basic?,” in The Egalitarian Conscience: Essays in Honour of G. A. Cohen, ed. Christine Sypnowich
(Oxford University Press, 2006), 102—29, https://doi.org/10.1093/0199281688.001.0001; Kok-Chor
Tan, “Justice and Personal Pursuits,” Journal of Philosophy 101, no. 7 (2004): 331-62, https://doi.
org/10.5840/jphil2004101717; Andrew Williams, “Incentives, Inequality, and Publicity,” Philoso-
phy & Public Affairs 27, no. 3 (1998): 225-47, https://doi.org/10.1111/].1088-4963.1998.th00069.x.
For a recent argument in favour of rejecting (b), see Brian Berkey, “Obligations of Productive
Justice: Individual or Institutional?,” Critical Review of International Social and Political Philoso-
phy 21, no. 6 (2018): 726-53, https://doi.org/10.1080/13698230.2016.1262315.

3. For more on high liberalism in relation to Rawls’s thought, see Samuel Freeman, “Illiberal
Libertarians: Why Libertarianism Is Not a Liberal View,” Philosophy & Public Affairs 30, no. 2
(2001): 105-51, https://doi.org/10.1111/j.1088-4963.2001.00105.X.

4. John Rawls, Political Liberalism: Expanded Edition (Columbia University Press, 2005),
289-371, https://www.jstor.org/stable/10.7312/rawl13088.
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been settled upon, a series of difficult open questions remain about how
those basic liberties are to be specified—that is, questions regarding precisely
what is and what is not incompatible with those basic liberties. On the high
liberal approach, that process of specification should take place in the light
of an underlying conception of citizens as free and equal persons. Signifi-
cantly, this means that claims about the implications of high liberal commit-
ments to certain basic liberties are importantly incomplete without further
specification of those liberties in the light of that conception.

In this paper I argue that when it is specified in this high liberal way, free-
dom of occupation can be seen to be compatible with some forms of mod-
erate mandatory service. On the Rawlsian view, the basic right to personal
property should be specified such that it is consistent with significant re-
strictions on rights of acquisition and bequest, and the basic liberty of free
speech should be specified such that it is consistent with significant restric-
tions on the right to advertise. Similarly, I argue that for Rawlsians, freedom
of occupational choice should be specified such as to allow for moderate
mandatory service. Moreover, I argue that this general framework offers
a useful and plausible way of understanding the demands of productive
justice in general. Pace Stanczyk, therefore, Rawlsianism and liberal egalitar-
ianism are far from nonstarters when it comes to productive justice. On the
contrary, they are a very promising place to begin in looking for guidance in
thinking through difficult questions pertaining to how justice applies to the
realm of production.

Il. Liberal Egalitarianism and the Problem of Productive Justice

The problem of productive justice can be expressed by the following three
jointly inconsistent claims:

1. Justice does not directly constrain occupational choice.
2. Justice forbids forcibly assigning jobs except where liberties are at risk.
3. Justice requires society to ensure more than merely liberties.?

As Stanczyk argues, it can't be that each of these three statements is true,
since it is possible that people cannot be enticed or persuaded to do what-
ever work is necessary to supply the goods that justice requires us to provide
(beyond ensuring liberties). Suppose, for example, that (i) justice requires
the provision of basic healthcare to all members of the relevant society. But
suppose further that an insufficient number of people can be either per-

5. Stanczyk, “Productive Justice,” 152-3.
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suaded or incentivised to enter the medical profession and work in areas
where their services are needed to provide that basic healthcare. If the failure
to provide basic healthcare is genuinely unjust, then either individuals act
unjustly when they decide not to provide the needed service (in which case
(1) is false) or the state acts unjustly in failing to force people to provide the
service through some sort of conscription scheme (in which case (2) is false).
But this result generalizes, since we can always imagine a plausible alterna-
tive version of (i) for some good or other, just so long as (3) is true. So (1), (2),
and (3) are jointly inconsistent. In Stanczyk’s words, “If occupational choices
cannot be unjust, and if justice forbids forcibly assigning welfare-improving
jobs, then there can be no injustice in any failure to bring about any state of
affairs in which people fare well, whenever able people will not do the neces-
sary work without being forced.”®

Of course, forcibly assigning jobs is not the only thing a state can do in
response to shortfalls in the production of basic goods. Incentivising people
to enter areas that are affected by shortages and seeking more creative ways
to provide services will certainly go some—and perhaps even all—of the
distance towards addressing such shortfalls. Just how far is a complex em-
pirical question, and unfortunately reliable, relevant evidence is thin on the
ground.” Nevertheless, some states at least seem to think that policies that
appear to involve forcibly assigning jobs are necessary, or at least justified—
states such as Ghana, for example, where all graduates of tertiary education
are required to spend a year in civilian service.® And, though the issue is cer-
tainly controversial, at least some political philosophers have agreed that in

6. Stanczyk, “Productive Justice,” 151; emphasis in original.

7. For a particularly dispiriting review of the availability of reliable, relevant data, see Liesl
Grobler et al., “Interventions for Increasing the Proportion of Health Professionals Practising in
Rural and Other Underserved Areas,” Cochrane Database of Systematic Reviews 6 (2015), https://
doi.org/10.1002/14651858.CDo05314.pub3. For a case against the effectiveness of some compul-
sory service proposals on empirical grounds, citing the lack of evidence, see Javier S. Hidalgo,
“The Missing Evidence in Favour of Restricting Emigration,” Journal of Medical Ethics 43, no. 8
(2017): 564-65, https://doi.org/10.1136/ medethics-2015-103165. Brock offers some reasons to think
that that case is not as firm as Hidalgo makes out in Gillian Brock, “Relevant Evidence, Reason-
able Policy and the Right to Emigrate,” Journal of Medical Ethics 43, no. 8 (2017): 568-570, https://
doi.org/10.1136/medethics-2016-103521. See too Frehywot et al., who (while noting the lack of re-
liable evidence) conclude that, when properly planned and implemented, mandatory service
schemes “can contribute to a nation’s plan for health workforce capacity development, distribu-
tion and retention in rural and underserved areas.” Seble Frehywot et al., “Compulsory Service
Programmes for Recruiting Health Workers in Remote and Rural Areas: Do they Work?,” Bulletin
of the World Health Organization 88, no. 5 (2010): 369, https://doi.org/10.2471/blt.09.071605.

8. Government of Ghana, “Ghana National Service Scheme (NSS),” Ghana.gov, accessed June
2, 2026, https://www.ghana.gov.gh/mdas/16beggada3/. Frehywot et al. estimate that, in 2010,
over 70 countries were implementing some form of mandatory service in the healthcare sector.
Frehywot et al., “Compulsory Service Programmes,” 366.
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certain circumstances (from “brain drain” scenarios to labour shortages in
rural areas in relatively well-off nations) compulsory service requirements
are likely enough to help reduce shortages that they can be justified on those
grounds.? Moreover, as Stanczyk notes, even where incentive policies could
address shortages, it may be the case that such policies can only do so on
pain of threatening other important goals of a just state. Using incentives to
persuade already very well-remunerated medical professionals to relocate
to deprived areas, for example, will tend to involve introducing considerable
material inequalities into those communities, and so introduce serious in-
justices that we should wish to avoid.'®

But, irrespective of where the empirical chips fall, the problem still
presents a powerful theoretical challenge for liberal egalitarianism, and for
Rawls’s theory of justice in particular. For, whether or not we are currently
in circumstances in which forcibly assigning jobs would be necessary for
providing for the basic needs of all, such circumstances are clearly possi-
ble. If liberal egalitarianism issues implausible or inconsistent judgments
in those cases, that’s a significant philosophical problem, whether or not it
also represents a practical one. Moreover, it’s a philosophical problem with
important broader ramifications for our assessment of Rawlsianism and lib-
eral political morality. The worry that liberalism overvalues negative liberty
at the expense of properly valuing access to the material resources required
to meet basic needs is an old one, and versions of that criticism have been
and continue to be levelled at modern iterations of liberal political theory
(not least Rawlsianism), sometimes with explicit reference to the problem of
productive justice.!

9. See Brock’s contributions in Gillian Brock and Michael Blake, Debating Brain Drain: May
Governments Restrict Emigration? (Oxford University Press, 2015); Gillian Brock, “How Should
Poor Developing States Blend Concern for Citizens’ Needs, Liberties, Rights, and Interests?
A Defense of Some Policy Proposals,” Ethics and Global Politics 9, no. 1 (2016), https://doi.
01g/10.3402/egp.v9.33504; Brock, “Relevant Evidence”; Stanczyk, “Productive Justice”; Lucas
Stanczyk, “Managing Skilled Migration,” Ethics and Global Politics 9, no. 1 (2016), https://doi.
0rg/10.3402/egp.v9.33502.

10. Stanczyk, “Productive Justice,” 156. It is also worth noting that the arguments of this paper
have an important indirect practical upshot, even if compulsory service policies turn out to be
unnecessary or ineffective. That practical upshot is a more sophisticated understanding of free-
dom of occupation in general—a freedom that has been both widely recognized as central to the
liberal state and surprisingly undertheorized in recent philosophical work. Beyond compulsory
civilian service there are various policy areas (including incentivisation policies, licensing and
certification laws, the so-called “brain drain,” and mandatory military service) where a more
careful understanding of how to think about freedom of occupation could shine fresh light on
important debates.

11. For some classic criticisms of Rawls on these grounds, and discussion, see Brian Barry,
“John Rawls and the Priority of Liberty,” Philosophy & Public Affairs2, no. 3(1973): 274-90, https://
www.jstor.org/stable/2264913; H.L.A. Hart, “Rawls on Liberty and its Priority,” in Reading Rawls:
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In the case of Rawls in particular, the problem is especially powerful be-
cause he seems to unambiguously endorse each of (1), (2), and (3). On (1),
he is clear that on his theory “what kind of work people do, and how hard
they do it, is up to them to decide in light of the various incentives society
offers.”!? On (2), he is equally clear that “the priority of liberty means that we
cannot be forced to engage in work that is highly productive in terms of ma-
terial goods.”'® And on (3), he is equally firm that his theory requires the pro-
vision of a guaranteed social minimum—indeed, such a guarantee should be
included as a constitutional essential in any just society.**

Even more troublingly, each of those endorsements seems to follow from
foundational commitments of Rawls’s theory, and so for all liberal egalitar-
ian theories that share those basic commitments. Rawls’s commitment to
(1) follows from his commitment to restricting the scope of justice to the ba-
sic structure, which can in turn be seen as grounded in basic commitments
to, e.g., individual freedom and publicity.!®> The commitment to (2) follows
from Rawls’s commitment to the priority of liberty.*® Since protecting the

Critical Studies on Rawls’ A Theory of Justice’ed. Norman Daniels (Stanford University Press, 1989),
230-52, https://doi.org/10.1515/9781503620919-013; Russel Keat and David Miller, “Understanding
Justice,” Political Theory 2, no. 1 (1974): 3-31, https://doi.org/10.1177/009059177400200101; Joseph
P. DeMarco and Samuel A. Richmond, “A Note on the Priority of Liberty,” Ethics 87, no. 3 (1977):
272-75, https://doi.org/10.1086/292041; Norman Daniels, “Equal Liberty and Unequal Worth of
Liberty,” in Reading Rawls, ed. Norman Daniels, 253-81, https://doi.org/10.1515/9781503620919-
o014. For some more recent versions of this critique touching directly on the problem of pro-
ductive justice see Samuel Arnold, “Putting Liberty in its Place: Rawlsian Liberalism without
the Liberalism,” European Journal of Philosophy 26, no. 1 (2018): 213-37, https://doi.org/10.1111/
ejop.12215; Stanczyk, “Productive Justice”; Stanczyk, “Managing Skilled Migration.”

12. John Rawls, Justice as Fairness: A Restatement, ed. Erin Kelly (Harvard University Press,
2001), 64, http://doi.org/10.2307/j.ctv3ixfsvo.

13. Rawls, Justice as Fairness, 64. See too John Rawls, A Theory of Justice: Revised Edition
(Harvard University Press, 1999), 241, 333—4, http://doi.org/10.2307/j.ctvkjb2sm.

14. Rawls, Justice as Fairness, 127—-30; Rawls, Political Liberalism, 7, 166.

15. For further discussion see Cohen, Rescuing; David Estlund, “Debate: Liberalism, Equality,
and Fraternity in Cohen’s Critique of Rawls,” Journal of Political Philosophy6, no. 1(1998): 99-112,
https://doi.org/10.1111/1467-9760.00048; and Williams, “Incentives, Inequality, and Publicity.”

16. When introducing the priority of liberty, Rawls makes clear that it only applies under
the circumstances of the “special conception” of justice as fairness, in which a “degree of ful-
fillment of needs and material wants” has been met. Rawls, Theory of Justice, 476. As such, we
might wonder whether Stanczyk’s problem simply fails to get off the ground—by definition, the
shortages Stanczyk considers will only apply under the conditions of the general conception,
in which the priority of liberty is not meant to apply. However, Rawls is clear in later works
that the conditions of the special conception do not require that all individuals actually have
adequate access to the goods and services needed to meet their basic needs. Rather, what is
necessary are the “social conditions which, provided the political will exists, permit the effective
establishment and the full exercise of [the basic] liberties” (Rawls, Political Liberalism, 297; my
emphasis), or, in other formulations, those conditions that “make democracy possible” (Rawls,
Political Liberalism, 146). See too Samuel Freeman, Rawls (Routledge, 2007), 65, https://doi.
0rg/10.4324/9780203086605. But a society might meet both of those requirements and still face
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basic liberties (and not their worth) is lexically prior to other goals of social
justice (such as fair equality of opportunity and the difference principle),
it seems that restricting people’s freedom of occupation by forcing them to
work in ways that will improve the conditions of their fellow citizens cannot
be justified by reference to those improvements.'” And the commitment to
(3) follows, as Rawls himself argues, from the underlying conception of citi-
zens as free and equal that undergirds and guides the entirety of his theory.
A robust guarantee of an adequate social minimum “is what is required to
give due weight to the idea of society as a fair system of cooperation between
free and equal citizens, and not to regard it, in practice if not in speech, as so
much rhetoric.”'®

The problem of productive justice thus seems to place both Rawlsianism
and liberal egalitarianism in an extremely uncomfortable position. It’s not
just that Rawls and other liberal egalitarians appear to be committed to three
incompatible claims. It’s that those commitments seem to follow from some
of the deepest and most foundational aspects of their approach to politi-
cal morality. If this is right, then the problem of productive justice seems to
present a profound challenge to liberalism, threatening the coherence of its
very foundations.'?

the conditions of the problem of productive justice. Plausibly, the contemporary United States
meets both of those conditions, for example, and yet, as Stanczyk notes (Stanczyk, “Productive
Justice,” 155-6), many inhabitants in rural areas appear to have inadequate access to healthcare
as aresult of a shortage of qualified healthcare professionals.

17. As a reminder of just how fundamental these commitments are, it is worth noting that
Rawls implies that commitment to the priority of liberty is a defining mark of liberalism,
with different interpretations of it distinguishing different varieties of liberalism. Rawls, Po-
litical Liberalism, 6. Nagel calls the priority of liberty “the true core of liberalism.” Thomas
Nagel, “Rawls and Liberalism,” in The Cambridge Companion to Rawls, ed. Samuel Freeman
(Cambridge University Press, 2003), 62-85, https://doi.org/10.1017/ CCOL0521651670.002.

18. Rawls, Political Liberalism, 166. It is worth adding that I am not convinced by Kandiyali’s
appeal to the worth of liberty to defend the idea that mandatory service is compatible with Rawl-
sian concern for freedom. Jan Kandiyali, “Sharing Burdensome Work,” The Philosophical Quar-
terly 73, no. 1 (2023): 1567, https://doi.org/10.1093/pq/pgacoz3. Kandiyali is right to point out
that some mandatory service schemes can be seen as restricting liberty for the sake of increasing
the worth of liberty, and he’s also right to insist that there is therefore a good sense in which such
schemes can be seen as restricting liberty for liberty’s sake, rather than for the sake of something
else. But lexical priority means that for Rawls, though securing the fair value of the basic liberties
is important, it must cede to the goal of securing the basic liberties themselves in any cases of
conflict (with the exception of political liberty; see Rawls, Political Liberalism, 327-9). The task of
securing a fair distribution of liberty’s worth is left entirely to the lexically posterior second prin-
ciple of justice. Rawls, Theory of Justice, 179; Rawls, Political Liberalism, 329-31. The arguments of
this paper can thus be read as providing a more secure justification for Kandiyali’s claim that his
mandatory service proposal is compatible with broadly Rawlsian respect for liberty.

19. See, for example, Stanczyk’s discussion, which concludes that the problem of productive
justice can only be solved by abandoning the priority of liberty (Stanczyk, “Productive Justice,”
164), which (as we noted in fn. 17) is taken as a defining mark of liberalism by many.
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I1l. High Liberalism and the Priority of Liberty

In the last section we set out the problem of productive justice, and we saw
how it represents a deep challenge to Rawlsianism. In this section I set out
the groundwork for a Rawlsian response to this challenge. The heart of that
response is that when Rawls’s commitment to freedom of occupation as a
basic liberty is properly understood in the high liberal terms that Rawls in-
tends it, it can be seen to be compatible with moderate mandatory service
schemes. It is therefore false that Rawlsianism (and liberal egalitarianism
more broadly) cannot allow that it is just to forcibly assign jobs when doing
so is necessary to secure a basic minimum for others. The next section devel-
ops this response with respect to the specific case of freedom of occupation.
This section explains Rawls’s distinctive high liberal approach to the basic
liberties in the general case.

A useful way to begin with this explanation is to note that identifying a par-
ticular freedom as a basic liberty only goes so far in determining one’s views
about the implications of that identification for particular policy debates.
That’s because, in a range of cases, it's simply not clear just what counts as
an infringement of a particular freedom, nor what should be done in cases
where different basic liberties seem to clash with one another. Suppose, for
example, that I think that freedom of speech is a basic liberty. What that
means with respect to my views about, for example, the right to advertise is
difficult to say without a more detailed specification of just what freedom of
speech requires, and thus of just what counts as an infringement of it.?°

As Rawls is keen to emphasise, specific judgements will rely in various
ways on the particular social circumstances of individual societies.?! But it is
possible to give general guidelines for how such difficult questions of spec-
ification should be approached in a just society, and Rawls tries to do just
that.?? Key to his discussion is the notion that each basic liberty has a “central

20. For the classic statement of these ideas as a challenge to Rawls’s earlier articulations of the
priority of liberty, see Hart, “Rawls on Liberty.” Rawls identifies the problem of explaining how
the liberties are to be specified at the constitutional, legislative, and judicial stages as the second
“serious gap” in his original account of the basic liberties and their priority (Rawls, Political
Liberalism, 289—90). Much of the subsequent discussion in Lecture VIII of Political Liberalism
(from which my argument here draws most of its inspiration) is devoted to filling that gap (see
particularly 331-68).

21. Rawls, Political Liberalism, 298, 339.

22. A considerable amount has been written about both the justification for affording lexical
priority to the basic liberties and which liberties should count as basic. But much less has been
written about how we should specify the basic liberties once we've settled on a list of them,
though that question is discussed at length by Rawls in Political Liberalism (for some exceptions
to this, see Freeman, Rawls, 68-72 and C.M. Melenovsky, “The Implicit Argument for the Basic
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range of application.”?® The central range of application of a basic liberty is
identified by reference to the liberty’s role in securing the conditions for the
“adequate development and full exercise of the two moral powers of citizens
as free and equal persons.”** As Rawls also puts it elsewhere, different par-
ticular liberties can be seen to have different degrees of “significance” where
“a liberty is more or less significant depending on whether it is more or less
essentially involved in, or is a more or less necessary institutional means
to protect, the full and informed and effective exercise of the moral powers
in one (or both) of the two fundamental cases.”?® The task of specifying the
basic liberties can be thought of as the task of identifying the central range
of application of each basic liberty—the range within which those liberties
have the most “significance”—and then ensuring that the overall package
of basic liberties is best designed to protect those central ranges of applica-
tion.?® In another Rawlsian formulation, while infringements of basic liber-
ties that affect the central range of application restrict liberty, infringements
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that are intended, “so far as possible, to preserve intact the central range of
application of each basic liberty” do not restrict liberty, but rather regulate
it.?” And while there is “a general presumption against imposing legal and
other restrictions on conduct without sufficient reason” outside of the cen-
tral range, regulating a liberty in the interests of preserving its central range
(or the central range of a different liberty) provides just such a reason.?® In
this way, an overall package of basic liberties is to be specified in detail under
the guidance of the overarching thought that “these liberties and their prior-
ity are to guarantee equally for all citizens the social conditions essential for
the adequate development and the full and informed exercise of [the two]
moral powers in the two fundamental cases.”?*

Rawls illustrates this general approach with two instructive examples—the
right to personal property and the right to free speech. In the first case, Rawls
is clear that a right to personal property would be protected as a constitu-
tional guarantee in a just society. But in specifying the content of this con-
stitutional guarantee in further detail, we should be guided by the thought
that the right has a central range of application, determined by reference
to its role in providing the conditions for the development and exercise of
the moral powers. That role, in the case of the right to personal property, is
“allowing a sufficient material basis for a sense of personal independence
and self-respect.”*° As such, the central range of application of the right to
personal property does not include wide-ranging rights of acquisition and
bequest, nor a right to own means of production and natural resources.®!
Though in a broad sense such rights could be taken to fall under the right
to personal property, given that they are not required to allow a sufficient
material basis for a sense of personal independence and self-respect, they
fall outside of the liberty’s central range. As such, broad rights of acquisition
and bequest, and rights to own means of production and natural resources,
are not protected by lexical priority. So long as there is sufficient reason to do
so, limiting those broader freedoms is quite compatible with respecting both
liberty in general and the basic liberties in particular.

In the second case, Rawls is again clear that while freedom of speech is
protected as a constitutional essential in a just society, the weight of particu-
lar claims to freedom of speech should be judged by reference to the liberty’s
central range—that is, by reference to the liberty’s particular role in providing

27. Rawls, Political Liberalism, 295-6.
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30. Rawls, Political Liberalism, 298.
31. For discussion see Wells, “Right to Personal Property.”
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for the conditions necessary for the development and exercise of the moral
powers.3? On the one hand, there are various ways in which free speech must
be regulated in order to allow for its proper exercise. Rules of order (such as
regulations regarding time, place, and manner, and the use of public space)
are not to be seen as restrictions on freedom of speech. They rather regulate
freedom in order to better protect its central range (especially the public use
of our reason, as an exercise of the first moral power, the capacity for a sense
of justice).?® On the other hand, certain uses of speech which do little to ad-
vance (and sometimes much to hinder) the development and exercise of the
moral powers lie clearly outside of the liberty’s central range and so may be
restricted in those cases where there is sufficient reason to do so—such as
cases of libel and defamation, and advertising.** Thus, though advertising is a
kind of speech, the right to advertise is not a basic liberty, and so it should not
be protected as an exercise of the basic liberty of free speech in a just society.®

The central upshot of this treatment is that identifying a right as a basic
liberty should not be conceived as definitively answering the question of
what Rawlsians (or other liberal egalitarians) think about particular cases
in which such rights seem to come into play. Rather, such identification is
the first step in a longer process of specifying the content of that right and
adjusting it to the other members of the set of basic liberties. Moreover, that
process must take place, for Rawls, under the guidance of an underlying
conception of citizens as free and equal, and the accompanying underlying
conception of social cooperation on terms of fairness and mutual respect.®®
It is in this sense that Rawls offers a distinctly high liberal interpretation of
the basic liberties and their priority. Unlike accounts of the basic liberties
which attempt to ground them on fundamental natural rights, for example,
the Rawlsian account anchors them in a particular liberal understanding of
citizenship and social cooperation.®’

IV. The Rawlsian Case for Mandatory Service

So, for Rawlsians the basic liberties should be specified in the light of the
underlying conception of citizens as free and equal, and in this way we can
come to a sharper understanding of the content of those liberties, and thus
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of precisely what they do and don’t rule out. What does this mean for the
specific case of freedom of occupation?3?

The starting point for the process of specifying freedom of occupation is
to think about its role in supporting the development and exercise of the two
moral powers in the fundamental cases. First, and most obviously, freedom
of occupational choice seems to be importantly connected with the second
moral power—the capacity to formulate, revise, and pursue a conception of
the good. Choosing a particular kind of career will often be an important
part of pursuing a particular conception of the good; think of embarking on
a career as a carpenter or a social worker or a philosopher, for example. As
Rawls himself puts it while discussing a different issue: “When an individual
decides what to be, what occupation or profession to enter, say, he adopts a
particular plan of life.”3°

Secondly, freedom of occupation (like the right to personal property) also
contributes in important ways to self-respect, which is itself a significant
part of developing and exercising both moral powers.* This is partly a matter
of something like integrity—being able to live one’s life in accordance with
one’s deeply held commitments. Being forced to work in ways that are incon-
sistent with deeply held values can present serious threats to self-respect.
But it is also a consequence of the relationship between self-respect and a
sense of self-authorship. As we've already noted, choosing one’s occupation
is a basic part of what it is to exercise choice over the sort of person that one
is and will become. As such, it is an important component of the capacity to
think of oneself as the director or author of one’s life, to think of one’s life as
one’s own in a significant way. And that capacity in turn plays an important
role in developing a robust sense of self-respect.

And finally, it is also worth noting that freedom of occupation plays an
important supporting role with respect to other basic rights and liberties,

38. There is some controversy about whether freedom of occupation should be counted as
a basic liberty on the Rawlsian view. At some points Rawls strongly implies that freedom of
occupation is not a basic liberty (Rawls, Political Liberalism, 76, 181; Rawls, Justice as Fairness,
58-9), while at others he strongly suggests that it is, or at least that it should be treated as such
(Rawls, Theory of Justice, 239-44; Rawls, Political Liberalism, 22830, 335). Moreover Rawls-in-
spired arguments can be made on either side. On the one hand, freedom of occupation looks
like an economic liberty, rather than a civil or political liberty. On the other, freedom of occu-
pation does seem to be related in the right sort of way to the moral powers, as I argue in this
section (see too Rawls, Theory of Justice, 362-5). For discussion see Cohen, Rescuing, 196, and
von Platz, “Economic liberties,” 27. Since the case I seek to make here would be considerably
more straightforward if freedom of occupation were not a basic liberty, I assume, for the sake of
argument, that it is.

39. Rawls, Theory of Justice, 365.

40. Rawls, Political Liberalism, 318—9.



Towards a Rawlsian Theory of Productive Justice 297

which in turn bear important ties to the development and exercise of the
two moral powers. Restricting freedom of occupation will often involve some
restrictions on freedom of movement, for example, which in turn threaten
what Rawls calls the “liberty and integrity of the person.”*! As such, protect-
ing freedom of occupation might be a necessary means of protecting other
basic liberties that are themselves required for the adequate development
and full exercise of the two moral powers.*?

With this account of the ways in which freedom of occupation supports
the development and exercise of the moral powers in hand, we're now in a
position to assess the extent to which different specifications of that free-
dom cohere with a Rawlsian approach to the basic liberties. Specifications of
freedom of occupation that contribute to the kinds of support for the moral
powers just outlined fall within the liberty’s central range and are thus the
focus of the protections afforded by constitutional provisions. Those which
are less important for providing that kind of support do not fall within that
central range and thus lie outside of the focus of that protection.

With all this in mind, let’s now return to the problem of productive justice.
Suppose that we live in a reasonably just society, in what Rawls calls “reason-
ably favourable conditions.”*® Our society’s constitution includes a guaran-
tee of freedom of occupation, which is justified by reference to the idea that
freedom of occupation is a basic liberty and so protected by lexical priority.
Suppose further that the basic needs of certain members of the population
are going unmet because of the ways in which individuals are using their
freedom of occupation. In response, legislation is proposed that would in-
troduce a mandatory civilian service, according to which every citizen (with
reasonable exemptions for those who cannot serve) must spend a period of
one or two years, perhaps distributed across the course of their life, working
in socially necessary professions—providing basic services in medical con-
texts for example, cooking and cleaning in municipal buildings, social work
and care for the young and the elderly, and so on.** Suppose that by enacting

41. Rawls, Political Liberalism, 335.

42.Von Platz, “Economic Liberties,” 27.

43. That is, circumstances with the requisite economic conditions and social and institu-
tional culture to allow for the effective establishment and exercise of the basic liberties, given
the political will necessary to protect them. Rawls, Political Liberalism, 297. We are thus assum-
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a scheme of this sort, the shortfall in socially necessary labour can be met,
and the basic needs of all can be satisfied. Call a scheme of this rough form a
moderate mandatory service scheme.

In setting out the problem of productive justice as a challenge to
Rawlsianism in Section II, we supposed that a scheme of this sort would
be incompatible with Rawlsian commitments to the priority of liberty. But
we’re now in a position to see that that supposition may yet prove too hasty.
Whether such a scheme is compatible with a Rawlsian commitment to free-
dom of occupation depends on how that freedom is to be specified, where
the process of specification should proceed along the high liberal lines de-
scribed above, i.e., by reference to the ways in which freedom of occupation
supports the development and exercise of the moral powers.

So, how much of a threat does a moderate mandatory service scheme pose
to the capacity of freedom of occupation to support the two moral powers?
Consider first the connection between freedom of occupation and the sec-
ond moral power. Would a moderate mandatory service scheme threaten
people’s capacity to formulate, revise, and pursue a conception of the good
by choosing an occupation? There are clearly some restrictions of this kind
involved with moderate mandatory service. For a year or two the state would
dictate to people what kind of work they would do, and so individuals would
have one or two years less in which they could (for example) choose to pur-
sue a particular kind of career that makes a particular contribution to their
chosen conception of the good. But it’s important not to overstate the extent
of this threat. Moderate mandatory service might delay people from entering
a profession of their choosing, and this will create some obstacles to the pur-
suit of certain conceptions of the good. But citizens would remain free to en-
ter an occupation of their choosing once they have completed their service,
and so their capacity to shape their life in a particular direction by choosing
the occupation that they will devote the majority of their lives to remains, to
avery significant degree, protected under the proposed scheme.*>

Duty to Care,” in Arguing about Justice: Essays for Philippe Van Parijs, ed. Axel Gosseries and
Yannick Vanderborght (Press Universitaires de Louvain, 2011), 288-9; Debra Satz, “In Defense of
a Mandatory Public Service Requirement,” Royal Institute of Philosophy Supplement 91 (2022):
265, https://doi.org/10.1017/51358246121000370. These roles are different from some of the cen-
tral cases that concern Stanczyk—such as nursing, doctoring, and teaching—for which lengthy
training is necessary, and so it is worth emphasising that the model above is not intended as
a serious proposal for meeting real world problems of the sort Stanczyk describes. Rather,
the case is a deliberate oversimplification designed to make the general argument as clear as
possible before considering cases with additional complications. I discuss some of those com-
plications in the next section.

45. It is important to note that military conscription seems to face a much higher bar than
non-military conscription in this regard. In forcing conscripts to take on the risk of serious
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Something similar can be said for the connection between freedom of oc-
cupation and self-respect—indeed in that instance the case for thinking that
moderate mandatory service does not affect the central range of freedom of
occupation is even greater. For though moderate mandatory service does in-
volve the state deciding occupations for individuals, the time spent working
in an occupation of the state’s choosing is limited enough that it does not
threaten the grounds of a confident sense that one has authored one’s own
life, in the sort of way required for the self-respect needed to develop and ex-
ercise the moral powers.*® A well-designed mandatory service scheme could
also afford conscripts some scope for significant choice within the context
of the scheme, with conscript preferences between different kinds of work
taken into account in job assignments wherever possible. And finally, though
there will be some restrictions on corollaries of freedom of occupation (such
as freedom of movement or association), it is again not clear that those re-
strictions will threaten the central range of those liberties. From 9-5, five
days a week, for a year or two, conscripts will be required to be in a partic-
ular place, with particular people, in order to discharge their service obliga-
tions. But outside of that time they will be free to move and associate as they
please. It’s not clear that this isn’t entirely adequate to protect the requisite
measure of freedom of movement and association required for securing the
social conditions of the adequate development and full exercise of the moral
powers in the fundamental cases.

So, the threats presented to the central range of application of freedom of
occupation seem limited. But in addition to this, specifying freedom of occu-
pation in such a way as to allow for moderate mandatory service also seems
to help produce an overall package of basic liberties that is better suited to
supporting the development and exercise of the moral powers. The most ob-
vious way in which this is the case is that, in allowing for moderate manda-
tory service, such a specification would allow for a policy that would ensure

injury and death, military conscription clearly presents a much more serious threat to one’s
long-term life plans, as well as to the freedom and integrity of the person. Moreover, in forcing
conscripts to practice violence, military conscription also presents a much more serious threat
to conscripts’ integrity. It is therefore important to emphasise that such considerations would
have to be taken into account were the framework developed here to be applied to the case of
mandatory military service.

46. It is worth remembering here that the Rawlsian scheme does not guarantee that all will,
in fact, possess self-respect. Rawls, Justice as Fairness, 60. It instead aims to provide citizens with
the social conditions “normally essential” for the possession of this attitude. Rawls, Justice as
Fairness, 59. Perhaps a committed Ayn Rand fan who has formed an entrenched identity around
the idea that helping the weak is slavishness might find moderate mandatory service a threat to
their sense of self-respect. This need not change our judgment that, in a well-designed manda-
tory service scheme, the state has nevertheless fulfilled its duty to provide this individual with
their fair share of the social bases of self-respect.
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that the basic needs of all can be satisfied. Insofar as those basic needs being
met is a necessary condition for citizens to understand and exercise their
basic liberties, securing those basic needs is obviously an important part of
securing the social conditions necessary for the development and exercise
of the moral powers.*’

But it is also worth noting that there is some reason to believe that allow-
ing for moderate mandatory service could help support the exercise and
development of the moral powers in some more subtle ways too. Though
this is necessarily speculative, there is some reason to suppose that (well-de-
signed) mandatory service could support the development of a social ethos
that is more conducive to the development and exercise of the moral pow-
ers. One reason to think this is that mandatory service schemes can serve to
undermine pernicious status inequalities that are bound up in various ways
with attitudes towards certain kinds of work. For example, casting care work
as a universal duty might encourage a broader appreciation of the signifi-
cance (and burdensomeness) of care work, and so undermine attitudes that
underpin social norms that govern the gendered division of labour.*® Simi-
larly, mandatory service could help change attitudes towards certain kinds
of “low status” work, attitudes which can threaten to undermine the self-re-
spect of those who perform such work for a living.*® It's worth emphasising
just how great an obstacle such social norms can constitute with respect to
the second moral power in particular. Living one’s life in the shadow of pow-
erful social norms to the effect that one is only good for “low-grade” work can
drastically reduce one’s capacity to formulate, revise, and pursue a diverse
range of conceptions of the good. Another reason to think that mandatory
service schemes could help support the development and exercise of the
moral powers is through encouraging greater social equality, by forcing all
citizens, from various different walks of life, to work together on equal terms
for a common goal.®® Such social equality can, in turn, play a key role in pro-
tecting the self-respect of citizens, which in turn strengthens their capacity
to develop and exercise the two moral powers.

Bringing these threads together, we're in a position to see that a moderate
mandatory service scheme presents a limited threat to the capacity of free-
dom of occupation to support the development and exercise of the moral
powers. In other words, it puts minimal, if any, pressure on the central range

47. Rawls, Political Liberalism, 7, 166.
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of freedom of occupation. Moreover, specifying freedom of occupation in
such a way as to allow for moderate mandatory service better allows for that
freedom to form part of a package of basic liberties that better protects the
capacity of citizens to exercise those basic liberties within each of their cen-
tral ranges of application. Given this, it seems that a high liberal specification
of the content of freedom of occupation may well entail that moderate man-
datory service is compatible with that freedom, at least in circumstances suf-
ficiently similar to those supposed above.

It is important to note that the claim here is not that freedom of occupa-
tion would be restricted by such a scheme, but that we needn’t worry about
this because those restrictions would be adequately compensated by gains
in terms of meeting basic needs and undermining pernicious status inequal-
ities and unjust social norms. That claim would fly in the face of the lexi-
cal priority rule, given the distinction between the basic liberties and their
worth. Rather, the argument is that (in the right circumstances) a society
may well have good reason to rule that moderate mandatory service simply
does not constitute a restriction on the basic liberty of freedom of occupation
at all. When that freedom is properly specified, then (adequately designed
and implemented) moderate mandatory service may regulate the basic lib-
erty of freedom of occupation, but it would not restrict it—in the same way
that advertising regulations and time, place, and manner restrictions regu-
late (and don'’t restrict) freedom of speech, and limits on rights of acquisition
and bequest regulate (and don't restrict) the right to personal property.

Equally, the argument is not that moderate mandatory service wouldn't re-
strict liberty, in the general sense, at all. It clearly would, and so it would face
the general presumption against restricting liberty without sufficient reason
that is presupposed in Rawls’s theory.?! Rather, the claim is that appropriately
designed moderate mandatory service would not threaten the central range
of application of freedom of occupation, and so does not threaten the spe-
cially protected basic liberty of freedom of occupation, even if it does affect
other liberties that aren’t afforded the special protections of lexical priority.

V. The Plausibility of a Rawlsian Approach to Productive Justice

If the main argument of the previous section is correct, then the Rawlsian
has a compelling response to the challenge presented by the problem of
productive justice. For in that case, commitment to protecting freedom of
occupation as a basic liberty is in fact compatible with the sorts of moderate

51. Rawls, Political Liberalism, 292.
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mandatory service schemes that could help address shortfalls with respect to
the productive activity necessary to meet basic needs. In the relevant sense,
Rawlsians need not be committed to claim (2) from the inconsistent triad set
out in Section IT, which claims that justice forbids forcibly assigning jobs (ex-
cept where other basic liberties are at risk). Rawlsians can reject that claim
because some ways of forcibly assigning jobs (such as moderate mandatory
service schemes) are not forbidden by plausible specifications of freedom of
occupation, as they do not sufficiently threaten the freedom’s central range
of application. Just as justice does not forbid extensive regulation of rights
of acquisition and bequest, it does not forbid moderate mandatory service.

I take it that this provides a plausible response to Stanczyk’s triadic for-
mulation of the problem of productive justice. However, it's worth noting
three independent ways in which this response represents the beginnings of
a plausible approach to questions of productive justice more broadly, and so
the beginnings of an attractive theory of productive justice in general.

First, the high liberal approach to freedom of occupation doesn't just
provide a justification for moderate mandatory service. It also provides us
with the resources to explain why more extreme mandatory service schemes
would not be compatible with justice, and to understand where the cut off be-
tween moderate and immoderate mandatory service lies. For the high liberal
approach tells us that freedom of occupation’s central range of application
will be threatened when potential incursions upon it do begin to impair the
capacity of citizens to develop and exercise the moral powers. Precisely when
this occurs will, of course, be a difficult matter to assess, and will most likely
vary between different societies. But on either side of a difficult grey area
there will be fairly clear-cut cases. Forcibly assigning jobs for twenty years,
for example, would certainly seem to represent a serious obstacle to people’s
development and exercise of the second moral power as well as to their sense
of self-authorship, as would forcing people to do jobs that carry high risks of
damage to physical or mental health. Extreme mandatory service schemes
thus do clearly represent serious restrictions on basic liberty and would be
extremely hard to justify in any but the gravest of circumstances.

A Rawlsian approach to productive justice thus helps us in finding a way
to draw a line between moderate mandatory service schemes that do not
pose a serious threat to basic liberty and extreme schemes that do. Those
distinctions are to be drawn by reference to the underlying conception of
citizens as free and equal and the accompanying notion of the two moral
powers. In this way, a Rawlsian theory of productive justice seems to offer us
a useful framework for making judgments about difficult trade-offs between
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our productive obligations on the one hand, and the requirement to respect
people’s “right to be something other than an engine for the welfare of other
people” on the other.5?

Secondly, this Rawlsian approach can also helpfully illuminate more com-
plex cases of urgent unfilled jobs that require considerable training and so
cannot be filled by means of straightforward moderate mandatory service.
Consider, for example, Stanczyk’s main example of medical positions, such
as nursing and doctoring jobs, in regions that struggle to attract or retain
adequately trained professionals (such as Ghana, and rural areas in the USA,
like Mississippi’s Issaquena County).>®* May Rawlsians endorse policies de-
signed to force those who already have adequate training to remain in, or re-
locate to, underserved areas to fill shortages that threaten to leave the basic
needs of others’ unmet? The approach developed in this paper allows us to
see how they can.

Take Ghana’s former policy of imposing prohibitive fines on nurses who
wish to emigrate before providing five years of local service, on pain of with-
holding educational certification.® No doubt such schemes place some
restrictions on freedoms that are importantly connected to freedom of oc-
cupation and freedom of movement. Nevertheless, there is good reason to
think that they would not put significant enough pressure on people’s capac-
ity to develop and exercise the moral powers that they fall within the central
range of those freedoms and so deserve protection under lexical priority. For
a start, such policies do not force trainee nurses to keep on nursing. They re-
tain the right to stop nursing and will in that case face no fines for emigration
(as they also retain the right to decline to train as a nurse in the first place).>®
It is difficult to see how someone could reasonably complain that the ab-
sence of the specific option to train as a nurse without incurring any manda-
tory service obligations places great strain on their capacity to develop and
pursue their own conception of the good life, or their sense of authorship
over their lives. More generally, as Stanczyk himself points out, “there is no
reason to suppose that [free choice of occupation] requires free choice be-
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55. Of course, for most Ghanaian nursing graduates, emigration will be very difficult without
certification. But it will be no more difficult than it is for fellow Ghanaians without special train-
ing in a profession such as nursing.
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tween unregulated professions.”® The Rawlsian approach can explain why:
free choice between unregulated professions is not necessary for protecting
the capacity of citizens to develop and pursue a diverse range of conceptions
of the good life, or a healthy sense of self-respect grounded in a sense that
their life is self-authored. As such, it falls outside of the central range of free-
dom of occupation and is not protected by lexical priority.

Note too that this approach can also help us see when and why alternative
policies in this area would be ruled out by our commitment to freedom of
occupation. For example, a policy that required anyone with sufficient tal-
ent in high school to train as a doctor and then to work for ten years in an
underserved area (even if they have no interest in doctoring) would clearly
have much more significant implications for the capacity of individuals to
develop and exercise the moral powers.

Thirdly, a high liberal approach to productive justice also helps explain
and justify our intuitions about the specific shape that a just moderate man-
datory service scheme would have to take. Because a plausible specification
of freedom of occupation must be guided by an underlying conception of
citizens as free and equal, we should expect just mandatory service schemes
to reflect that conception. Rawls describes in detail how this underlying con-
ception shapes a high liberal specification of freedom of speech, explaining
how, for example, it introduces a very high bar for content-based restrictions
of speech (as opposed to content-neutral regulations), and how it requires
that regulations on speech in the name of securing the fair value of the polit-
ical liberties must be imposed in an equal fashion.*” But similar arguments
will be available in the case of productive justice. For example, mandatory
service schemes should respect the freedom and equality of citizens by re-
maining neutral between competing conceptions of the good. A mandatory
service scheme that was introduced in order to inculcate “manly virtues” of
“toughness” and “discipline” for example is very unlikely to be compatible
with a high liberal understanding of the basic liberties.>

Similarly, a Rawlsian approach gives firm justification to the view that a
moderate mandatory service scheme would have to be universal—placing
equal burdens on all as much as possible. This would strongly speak against,
for example, allowing the wealthy to buy their way out of service by paying

56. Stanczyk, “Productive Justice,” 161.

57. Rawls, Political Liberalism, 340-58.

58. William James, “The Moral Equivalent of War,” in Memories and Studies (Longmans,
Green, and Co., 1911), 267-96, https://doi.org/10.1037/13766-011. Something similar might apply
to some republican defences of mandatory service that are designed to inculcate specific re-
publican virtues in the citizenry.
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someone else to discharge their service obligations.>® If the overall package
of basic liberties is to reflect citizens’ status as free and equal, the burdens of
mandatory service should apply to rich and poor alike. In each case, useful
guidance and plausible judgments can be found by employing the high lib-
eral approach of understanding the basic liberties and their priority in the
context of an underlying conception of free and equal citizens engaging in
social cooperation on terms of fairness and mutual respect. Once again, the
Rawlsian high liberal approach provides us with a fruitful framework to nav-
igate these sorts of complex issues.

VI. Objections

Before concluding it is worth considering a pair of objections, the responses
to which help to further clarify the advantages of the approach defended in
this paper. The first objection alleges that the approach advanced in this pa-
per is importantly incomplete as a response to the problem of productive
justice, and the second alleges that it is also unnecessary, given the possibil-
ity of a more direct Rawlsian response to the problem, which does not suffer
from the alleged incompleteness of my proposed solution.

The incompleteness worry takes its cue from the fact that the argument I
have presented establishes only that moderate mandatory service is compat-
ible with affording freedom of occupation the special protections envisaged
by the priority of liberty. As noted in the previous section, the envisaged jus-
tification would not apply to extreme mandatory service requirements, such
as those which would forcibly assign jobs for decades, rather than just years.
But, the worry continues, that leaves the central theoretical challenge of the
problem of productive justice in place. For what if it were to turn out that
moderate mandatory service is not sufficient to fill shortfalls in the provision
of basic goods and services? However empirically unlikely this may be, it’s
just as much of a theoretical possibility as the possibility that less intrusive
policies (such as incentives and subsidies) will not suffice. And so, Stanczyk’s
central theoretical challenge to Rawlsianism and liberal egalitarianism might
seem to persist, in spite of the arguments offered above.

Moreover, this incompleteness problem may seem to be all the more per-
tinent when we consider that an alternative Rawlsian response to the prob-
lem of productive justice seems available, which might seem to offer a more

59. Fabre’s proposed mandatory service scheme allows for this, arguing that “from the point
of view of the needy, whether [a] well-off individual helps or pays someone to do it does not
matter.” Fabre, Whose Body, 61.
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complete response to Stanczyk’s challenge. The challenge here begins with
the later Rawls’s endorsement of Rodney Peffer’s “basic needs principle.” The
basic needs principle plays no role in A Theory of Justice, but is endorsed by
Rawls as an amendment to his theory in Political Liberalism, in response to a
suggestion of Peffer’s in his analysis of Marxist critiques of Rawls in Marxism,
Morality, and Social Justice.%® Peffer’s suggestion comes in the context of a
discussion of the charge that Rawls’s commitment to the priority of liberty
essentially affords absolute priority to negative liberty over all other de-
mands of social justice, and that this extreme privilege for liberty represents
an implausible lack of balance.5!

After considering various responses available to Rawls, Peffer argues that
Rawlsians can most plausibly respond to the criticism by appending an
amendment to his theory in the form of an additional principle, requiring
“that all individuals must be guaranteed a minimum level of well-being and
that this has priority over any and all other considerations of social justice.”®?
By appending a basic needs principle of this type to the theory as presented
in A Theory of Justice, Peffer argues the Rawlsian view can evade the criticism
that its insistence on priority for liberty is implausible, since that insistence
looks far more reasonable in the context of a guaranteed social minimum.
Most significantly for our purposes here, Rawls himself endorses Peffer’s
suggestion in Political Liberalism, writing that “the first principle covering
the equal basic rights and liberties may easily be preceded by a lexically prior
principle requiring that citizens’ basic needs be met, at least insofar as their
being met is necessary for citizens to understand and to be able fruitfully
to exercise those rights and liberties,” referring to Peffer’s discussion for a
fuller statement of the principle.®? If, however, a lexically prior basic needs
principle is added to the two original principles of Rawls’s theory, it might
seem that Stanczyk’s problem has little force against Rawls’s theory.®* For if
ensuring that the basic needs of all citizens are met is assigned lexical prior-
ity over even the basic liberties, the needs of the worst off will already trump
the freedom of occupation rights of the better off—the problem of produc-
tive justice will effectively be defended by abandoning the priority of liberty
in circumstances where basic needs go unmet.

60. Rodney G. Peffer, Marxism, Morality, and Social Justice (Princeton University Press, 1990),
https://doi.org/10.1515/9781400860890.

61. Peffer, Marxism, Morality, 381.

62. Peffer, Marxism, Morality, 385.

63. Rawls, Political Liberalism, 7, fn. 7. For a similar endorsement, see Rawls, Justice as
Fairness, 44, fn. 7. See too Blain Neufeld, “Freedom, Money and Justice as Fairness,” Politics,
Philosophy & Economics 16, no. 1 (2017): 7092, https://doi.org/10.1177/1470594X16651058.

64. See Brock, “Poor Developing States,” for a response to Stanczyk along these lines.
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Rawls’s explicit endorsement of Peffer’s amendment provides solid exeget-
ical grounds for this response as far as Rawls’s official position goes. Never-
theless, there are good reasons to be dissatisfied with it, and so to prefer the
approach provided in this paper. The first reason is that while Rawls might be
(perhaps surprisingly) happy to abandon the priority of liberty in the face of
basic needs going unmet, one suspects that many other liberal egalitarians
will be less keen to do so, especially in the context of the challenge posed by
the problem of productive justice. Many people, even in the richest nations in
the world, live in poverty, with inadequate access to things like basic educa-
tion and healthcare. Perhaps their needs should always take absolute priority
over the basic liberties of other members of society. But accepting this would
appear to be a significant departure from the usual interpretation of the sig-
nificance of liberty in the liberal tradition. This more direct response will
therefore only satisfy those liberal egalitarians who are happy to follow Rawls
in endorsing lexical priority for Peffer’s basic needs principle. The approach
advanced in the earlier sections of this paper will have a broader appeal.

The second reason is that the alternative response under consideration
has some importantly distinct and, to my mind, much less plausible impli-
cations than the approach I have developed here. These implications are
easiest to see by considering the second objection that we introduced at the
beginning of this section—the incompleteness objection. According to the
incompleteness objection, the approach I have developed in this paper does
not address the core challenge posed by the problem of productive justice,
since it will allow for only moderate mandatory service, and thus will not
be able to recommend mandatory service solutions in those extreme cases
in which moderate proposals will not suffice to address the relevant labour
shortages. By contrast, an approach which held that satisfying basic needs
should always be afforded lexical priority over the basic liberties would be
able to recommend even extreme mandatory service proposals.

My response to this challenge, however, is to point out that it’s far from
clear that an endorsement of extreme mandatory service proposals (even in
extreme circumstances) is a virtue in a theory of productive justice. Rather,
the “incompleteness” of the approach advanced in this paper strikes me as a
feature rather than a bug, and an advantage over the alternative of appealing
to a lexically prior basic needs principle. To return to a case briefly consid-
ered in the previous section, suppose that we are in a situation where not
even moderate mandatory service can address shortfalls in the provision of
basic goods such as healthcare. The only way to ensure adequate access to a
minimally decent life is to take eleven-year-olds with promising test scores,
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force them to study medicine, and then force them to spend the majority of
their working lives as medics in underserved areas. The appeal to a lexically
prior basic needs principle would appear to suggest that such a policy would
be obviously justified. But that’s deeply counter-intuitive. The approach ad-
vanced in this paper, by contrast, is able to explain why a policy like this most
likely would not be justified, even while a more moderate mandatory service
proposal most likely would be. As explained in the previous section, speci-
fying freedom of occupation such as to allow for the more extreme proposal
puts clear and extreme pressure on the capacity of freedom of occupation to
protect the development and exercise of the moral powers in a way that the
moderate proposal does not.5®

The incompleteness worry is therefore misplaced. The proposal advanced
in this paper doesn’t counsel that basic needs should take priority over the
basic liberties in all cases. But this is an advantage of the view rather than a
disadvantage. Moreover, this shows why the approach is preferable to the
alternative Rawlsian response of appealing to a lexically prior basic needs
principle. Such a response trades an implausibly inflexible insistence on
the priority of basic liberties over the satisfaction of basic needs for an im-
plausible inflexibility in the other direction. The approach defended here, by
contrast, provides a framework that can generate reasonable, theoretically
grounded judgments about how difficult trade-offs should be struck in sce-
narios where such trade-offs, tragically, must be made.

VIl. Conclusion

It is tempting to think that the answer to the question of whether mandatory
service schemes infringe upon freedom of occupation is obvious. Mandatory
service forces you to work in ways that you haven’t yourself chosen. Perhaps
such restrictions are sometimes justified, but of coursethey represent restric-
tions on the liberty itself—how couldn’t they? As such, it is tempting to think
that, as Samuel Arnold puts it, mandatory service “plainly violates freedom
of occupational choice as liberals are wont to conceive of it.”®® But the ar-
guments of this paper show that that temptation is one that Rawlsians and
liberal egalitarians more broadly have good reasons to resist. While certain

65. Perhaps there are some circumstances of general dire poverty—such as those circum-
stances in which the level of material development is so low that society is in the circumstances
of the general, rather than the special, conception of justice as fairness—in which prioritising
basic needs over the basic liberties does make sense. Nevertheless, above that threshold, the
more moderate view has a better chance of striking the right sort of balance.

66. Arnold, “Putting Liberty,” 225.
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kinds of libertarian might be keen to embrace such an understanding of lib-
erty, Rawlsians are already committed to a more complex view of what the
basic liberties are, and what it takes to restrict them (as opposed to merely
regulating them). As such, just as liberal commitments to freedom of speech
and rights of personal property do not commit them to opposing the regula-
tion of advertising or rights of acquisition and bequest, liberal commitments
to freedom of occupation do not commit them to opposing all forms of man-
datory service. The implications of the high liberal method of specifying the
content of the basic liberties are already well accepted with regard to speech
and personal property. Extending those implications to freedom of occupa-
tion reveals that Rawlsians can avail themselves of similarly nuanced and
complex positions on productive justice as they can in more familiar debates
about speech regulation and taxation.®”

Most obviously, this means that Rawlsians and liberal egalitarians are
not vulnerable to the problem of productive justice in the way sketched in
Section II above. They can simply reject claim (2): that justice forbids forc-
ibly assigning jobs except where liberties are at risk. Since not all forcible
assignment of jobs threatens the central range of application of free choice
of occupation, not all such assignment restricts that freedom, and so not all
mandatory service proposals are subject to the stringent standards imposed
by the doctrine of the priority of liberty. Rawlsianism thus has the resources
to explain why moderate mandatory service would be called for in the sorts
of circumstances presupposed by the problem of productive justice.

But looking forward to future research, the arguments of this paper also
give us good reason to think that the underlying approach to productive
justice supplied by the Rawlsian model is in fact very well suited to helping
us think through issues of productive justice more generally. By maintain-
ing a commitment to the priority of the basic liberties, but combining that
commitment with a high liberal understanding of how those basic liberties
are to be specified and adjusted to one another, the Rawlsian model offers
us a helpful way of thinking about how to weigh our productive obligations
against the weight of our rights to live our own lives on our own terms.

67. Similarly, the argument presented here is relevant to Jan Kandiyali and Martin O’Neill’s re-
cent discussion of the relationship between Rawls and Marx. Kandiyali and O’Neill argue there
that there are considerable grounds within Rawls’s work for thinking that a mandatory service
scheme could be justified as a means to resolve the problem of alienated labour in a just so-
ciety. But Kandiyali and O’Neill add that since such a scheme would conflict with freedom of
occupation, “Rawls’s ability to respond to the alienation objection might be constrained.” Jan
Kandiyali and Martin O’Neill, “We Cease to be Mere Fragments: Justice, Alienation, Liberalism
and Socialism,” Political Philosophy 2, no. 1 (2025): 222, https://doi.org/10.16995/pp.19050. If my

arguments here succeed, then Rawls is considerably less constrained in this regard, and so the
gap between Rawls and Marx shrinks further than even Kandiyali and O’Neill make out.
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